BEFORE THE
DEPARTMENT OF SOCI AL SERVI CES
STATE OF CALI FORNI A
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PROPOSED DECI SI ON

On March 20, 1997, in San Diego, California, Vallera
J. Johnson, Adm nistrative Law Judge, O fice of Admnistrative
Hearings, State of California, heard this matter.

Debra L. Ashbrook, Senior Staff Counsel, represented
conpl ai nant.

Respondent was present and represented by J. Marvin
Hassan, Esq., Law Ofices of Hassan & Associ at es.

Evi dence was received, the record remai ned open for
receipt of witten closing argunent. On April 3, 1997,
conplainant's Points and Authorities in Support of Adm ssion of
Evi dence and d osing Argunent was filed and marked Exhibit "16"
Respondent' s Response as to Adm ssion of Certain Evidence and
Cl osing Argunent was filed on April 22, 1997 and narked Exhi bit
"A'". On April 28, 1997, conplainant's Reply to Respondent's
Response as to Adm ssion of Certain Evidence and C osing
Argurment was filed and marked Exhibit "17". Thereafter, the
record was cl osed, and the matter was subm tted.

On May 23, 1997, the record was re-opened; during a
t el ephoni ¢ conference, conplai nant offered Exhibit 2A,
suppl emental certified court docunent; w thout objection by
respondent, Exhibit 2A was admitted into evidence. On the sane
date, the record was closed, and the matter was subm tted.



FI NDI NGS OF FACT

Martha Lopez filed Accusation No. 7896191001 agai nst
Chi nwendu Mgbafili ke (respondent), dated August 7, 1996, and
First Amended Accusation, dated January 9, 1997, in her official
capacity as Deputy Director, Community Care Licensing Division
Department of Social Services, State of California (Departnent).

Respondent filed his Notice Defense, dated Septenber
25, 1996, requesting a hearing in this matter.

From Decenber 20, 1995 through md-April 1996
respondent was enpl oyed by Wlene's Re-Gowh Center, Inc.
(licensee) at its licensed group honme, doing business as
Wlene's Re-Gowh Center, Inc., |located at 13800 Shadow Dri ve,
Fontana, California 92335 (facility).

By letter, dated June 19, 1996, the Departnent
notified the |icensee and respondent that respondent was
prohi bited from continuing enploynent at the facility, from
being present in the facility and from having contact with
clients of the facility.

By letter, dated June 29, 1996, respondent requested a
hearing to appeal the Departnent's denial of his enploynent in
the facility.

|V

I n February 1995, respondent was married to Andrea
Mgbafili ke, and they were living separate and apart. On
February 1, 1995, respondent returned to their honme to retrieve
sone of his personal itens. Wen he arrived, his wife was
asl eep; Victim#1l (his stepdaughter, who was 10 years-old in
February 1995) was getting ready for school; and Victim#3 (his
stepson, who was two years old in February 1995) was also in the
home. Victim#2 felt three forceful taps froma hand on her
forehead. When she awoke, she saw her husband standi ng over
her. Respondent grabbed her by the neck, forcing her to get out
of bed.



Victim#1l heard her stepfather and nother and went to
see what was going on. She observed her stepfather with a VCR
in his hand, holding it as if he was going to strike her nother
wth it. Respondent threw down the VCR and grabbed Victim#1l by
the neck. Victim#2 yelled to Victim#1 to call 911 for the
police. Wile she was on the tel ephone, respondent rushed
downst airs and grabbed the tel ephone fromVictim#1,

di sconnecting it as he took the tel ephone from her, inpeding her
ability to contact energency services. Respondent then threw
the tel ephone at Victim#1l. He returned upstairs, grabbing his
w fe by the neck, as she held Victim#3. Respondent grabbed
Victim#3 and threw himdown on the bedroom fl oor.

As a result of Victim#1' s call, a deputy fromthe San
Bernardi no County Sheriff's Departnment was di spatched to
respondent’'s home in response to the call fromhis stepdaughter.?
When he arrived, Oficer Khalfani found the door to the hone
partially open, and he entered. Respondent was wal ki ng around.
O ficer Khal fani explained that he was in the residence in
response to the 911 call froma juvenile female. Respondent
denied that he had a fight with anyone and expl ai ned t hat he
cane to the hone to get his personal itens. Oficer Khalfan
asked respondent to be seated in the living room Respondent
was cooperative during this investigation.

O ficer Khalfani found Victim#2 outside in the front
yard; she was crying and trenbling. As he spoke with Victim #2,
O ficer Khal fani observed that she had red nmarks that appeared
to be slightly swollen around her neck. Wen he |ocated Victim
#1, she was also crying and very upset.

As a consequence of the foregoing, respondent was
arrested, and crimnal charges were filed against him

Vv

On February 28, 1995, in the Superior and Mini ci pal
Court of California, County of San Bernardino, in the case
entitled The People of the State of California v. Chi nwendu
Nnubai fe Mgbafili ke, Case No. MCH 03144, upon his plea of nolo

! The deputy who responded to the call was A Henderson.
Prior to the day of the hearing in this matter, he had changed
his nanme to Akili Khalfani and was enpl oyed as a police officer

by the Los Angeles Police Departnment. Hereinafter, al
references to this | aw enforcenent officer will be as Oficer
Khal f ani .



contendere, respondent was convicted of a violation of Penal
Code sections 273.5(a)(willful infliction of corporal punishnent
on his spouse) and 273a(2)(wi llful harmor injury to a child).

Initially, there was anbiguity about the charge of
whi ch respondent was convicted. According to Exhibits 2 and 2A,
respondent was convicted of Penal Code section 273a(2).
However, this statute was anended and renunbered, effective
January 1, 1994, prior to respondent's conviction. Based upon
the clarification obtained fromthe District Attorney's office
t hat prosecuted respondent, the m sdeneanor conplaint in
respondent’'s case alleged that his child endangernent was "under
ci rcunstances and conditions other than those |ikely to produce
great bodily injury or death"; therefore, his conduct was a
viol ati on of Penal Code section 273a(b) (willful harmor injury
to a child) rather than 273a(2).

\

As a consequence of the conviction, set forth in
Finding V, the court ordered respondent to serve 270 days in the
San Bernardino County Jail, suspended the sentence for a period
of two (2) years and conditional and revocabl e rel ease granted
on condition that respondent, anong other things:

A. pay a fine of $100.00 to the Victim Restitution
Fund by June 1, 1995;

B. attend a 52-week Anger Control C ass, cooperate
wi th Joanne Nunez, Program Coordinator, and submt proof of
conpletion to the court by May 1, 1996;

C. not initiate any contact (letter or telephone) with
victimw thout witten perm ssion fromthe court; and

D. not annoy, harass, nolest or contact the victins.
Vi

Expl aining his conviction, set forth in Finding VI,
respondent asserts that he entered the plea of nol o contendere
to the charge against him based upon the advice of his public
defender; his private attorney was unavail abl e because the judge
denied his notion for a continuance of the proceedi ng.

This argunent is rejected. The issue of respondent's
guilt may not be re-litigated in this adm nistrative proceedi ng.
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Respondent's entry of the plea of nolo contendere in his
crimnal case is conclusive evidence of guilt upon which the
adm ni strative | aw judge nmust rely. Arneson v. Fox (1980) 28
Cal . 3d 440; 170 Cal.Rptr. 778.

VI

On or before August 14, 1995, respondent returned to
his wwfe's home, attenpting to resune their marital and famli al
rel ati onship. Respondent admts that he did not obtain the
court's permssion prior to resunption of his relationship with
his famly, as ordered by the court on February 28, 1995.

I X

On the night of August 14, 1995, Victim#2 and
respondent had an argunent about caring for the children.
During this tinme, he canme out of the bedroominto the |iving
room w thout clothes on. He began to hit her in the face with
what she believed was his fists, knocking her onto the couch.
He picked up a sandal and started hitting her with it in the
head, face and body. She kept trying to get away fromhim and
he dragged her into the bedroom by her hair and | egs while
hitting her with the sandal. He continued to hit her, at |east
10 tinmes or nore. As he continued to hit her, Victim#2
screaned, and he yelled at her to stop scream ng.

As a consequence of the battering by respondent,
Victim#2 sustained injuries to her head, arns, |egs and body.

X

Victim#1l cried and asked respondent not to hurt her
not her. Respondent then told Victim#2 and his stepchildren
that if anyone left the house or said anything about what
happened that everyone was going to have a bullet in his/her
head.

The Departnent did not establish that respondent
threatened to physically beat Victim#1 and/or Victim #3.

Xl
Respondent was nude during the conm ssion of the acts,

set forth in Finding I X, and he conmtted the acts in the
presence of Victim#1 and Victim #3.



Xl

The Ontario Police Departnent dispatched officers to
investigate a 911 call about a femal e scream ng and a mal e
beating his famly. As the famly heard the police at the door,
respondent told the children that if they said anything about
what happened that they would be taken fromtheir nother and
woul d never see her again.

X

Oficer Kathy Janzen (O ficer Janzen) was one of the
of ficers dispatched to 1724 S. Pl easant Avenue, Ontari o,
California, to investigate the reported donestic violence. Upon

arrival, she noticed that it was quiet and all lights were
turned out. She knocked on the door several tinmes loudly, with
her hand and flashlight. Initially, there was no response.

O ficer Janzen wal ked around the house and heard Victim #2
crying through an open wi ndow. She returned to the front door
and yelled at least twice "this is the Ontario Police

Departnent; open the front door". Finally, she yelled, "open
the door or we are comng in". Oficer Janzen then heard
respondent reply, "okay, give me a mnute, | have to get
dressed".

Finally, respondent opened the door. \When the
of ficers asked respondent if everything was okay, he answered
"yes". He told the officers that his wife and stepchildren were
fine and initially would not allow the police officers to enter
the hone. These statenents were |later determned to be fal se.

X'V

After sonme discussion with the police officers,
respondent allowed themto enter the honme to conduct their
investigation. He admtted to themthat there was a gun under a
red heart shaped pillow, |ocated at the foot of the bed in the
mast er bedroom The |aw enforcenent officers found the weapon
in the place described by respondent, an area accessible to the
chi |l dren.

The gun was a G ock, nine mllinmeter, sem -automatic
firearm At the tine that the officers found it, there were two
full 15-round magazi nes, one of which was | oaded into the
weapon.

It was | ater determ ned that the gun was unregi stered.
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The evidence did not establish whether respondent or
his wife brought the unregistered gun into the hone and pl aced
it under the pillow, accessible to the children. However,
respondent was aware of its |ocation.

XV

O ficer Janzen described Victim#2's physical
condition and she used Exhibit 6 to assist her. This is a
series of 26 photographs taken of Victim#2 by officer Janzen as
part of her investigation of this incident. These photographs
denonstrate that Victim#2 was involved in a struggle in that
t hey show that she had cuts and bruises on her body and a print
fromthe sandal on her armconsistent wwth the pattern of the
sandal found by Oficer Janzen.

XVI

As a consequence of his conduct, set forth in Findings
VIIl and I X, a crimnal conplaint was fil ed agai nst respondent.
However, the crimnal charges were | ater dism ssed.

XVI |

Respondent di sregarded the enotional or physical best
interests of children for whom he had a duty of care including,
but not limted to, the behaviors set forth in Findings X X,
Xl and Xl V.

XVI

On Decenber 5, 1995, when respondent applied for a
position with the licensee, he did not informthe |icensee that
he had a pending crimnal action for inflicting corporal injury
on his spouse. The Departnent failed to establish that
respondent had a duty, responsibility and/or obligation to
notify the licensee of the pending crimnal action against him
or that respondent knew or should have known that he should
di sclose this informati on when he conpleted his application.

Xl X

As part of the crimnal records cl earance process, the
Department did not receive the necessary cl earance for
respondent and notified the licensee that she nmust request an
exenption in order for himto continue working in one of her
facilities. As part of this exenption process, she was required
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to submt a letter fromrespondent. This letter submtted by
respondent is dated May 1, 1996. In this letter, he attenpted
to explain the behavior that led to his conviction, set forth in
Findings IV, V and VI. Respondent's letter is msleading in

t hat respondent does not disclose his conviction; and his
explanation is inconsistent wwth the evidence in this case in
that he omtted and/or m srepresented facts.

XX

As set forth in Finding Ill, by letter, dated
June 29, 1996, respondent appeal ed the Departnment's denial of
his exenption. In this letter, he attenpts to justify this
conviction, explaining that he did not have adequate
representation when he entered his plea of no contest. He
further explains that he conpleted the anger nmanagenent cl asses,
t hat he has been under psychol ogi cal treatnment since his
traumatic incident and that he did not harm anyone but hinself.

Respondent's June 29 letter is msleading in that he
does not clearly informthe Departnent that there were two
separate incidents, omts the significant facts of both
incidents and mnim zes his involvenent. He fails to realize
and/ or accept responsibility for his abuse of his stepchildren
and/or his wife when he states that he hurt no one but hinself.
Though he conpl eted the 52-week anger managenent cl ass, he
of fered no evidence to establish that he conpleted it within the
time frane ordered by the court or that he has ever entered
therapy to help himhandle this type of situation in the future.

XXl

Respondent denies that he had any cul pability for the
two incidents of donestic violence that occurred in 1995,
despite his conviction and the observations of the | aw
enforcenment officers who investigated the allegations. He
testified that he regrets the August incident and wi shes that he
had wal ked away.

Prior to the Departnment's termnation of his
enpl oynment, for nore than four nonths, his perfornmance was
satisfactory. He appealed the Departnent's deci sion because he
has conpl eted sone col |l ege courses and hopes to becone a
juvenil e counselor working with troubled youth. Prior to
working at the facility, respondent did an internship at Wasco
State Prison, working with juveniles between the ages of 7 and
17 years.



XX

The conduct described in Findings IV, VIII, IX X X,
Xil, XIll and XIV reveal s that respondent has denonstrated an
unwi | I i ngness or inability to conply with the law or the terns
of his probation.

XX
Respondent has engaged in conduct which is inimcal to
the health, norals, welfare or safety of the people of the State
of California, as set forth in Findings IV, V, VI, VIII, IX X
X, X, X1, XIV, XV, XVII, XIX, XX, XXI and XXl I.

DETERM NATI ON OF | SSUES

Conpl ai nant seeks to prohibit respondent from being
enpl oyed in, being present in, or having contact with the
clients of, any facility subject to the jurisdiction of the
Depart nent because he has been involved in two incidents of
spouse abuse, one of which also involved child abuse; further,
he failed to adequately disclose this infornmation to the
Depart nent .

The Departnent established by a preponderance of
evi dence that respondent was involved in two incidents of spouse
abuse, one of which involved child abuse. The August 1995
i ncident occurred during a tine that the court had ordered
respondent not to be around his famly w thout court approval
and whi |l e respondent was taking his anger managenent cl asses.
Had respondent conplied with the court's Order, clearly the
second incident woul d not have occurr ed.

Respondent's conviction required the Departnent to
term nate respondent's enploynent in the facility. The
Departnent could grant an exenption if he presented substanti al
and convincing evidence to support a reasonable belief that he
is nowrehabilitated. Respondent failed to do so.



Respondent is hopeful that he will becone a juvenile
counsel or, working with troubled youth, a group of vul nerable
children. One who works with these children nust be patient,
| oving and understanding. An argunent can be nmade t hat
respondent has been involved in donestic violence, and no
evi dence was offered to establish that he has engaged in violent
behavior with those other than his famly; therefore, it is not
i kely that he woul d have such a violent reaction wth troubl ed
juveni |l es.

Y

Respondent continues to deny his role and m nim zes
his involvenent in these incidents. He accepts no
responsibility for his m sconduct and his di sobedi ence of the
court's Order not to be around his famly w thout court
approval. Though respondent conpl eted the 52-week anger
managenent class, he did not do so within the tinme franme ordered
by the court. 1In addition, he was involved in, what appeared to
be, a nore violent incident, while taking the classes. He has
not established that he would conply with the Departnent
statutes and regulations. Until respondent accepts
responsibility for his m sconduct and takes appropriate action
to control his anger, the quality of his character renains open
to question. An exenption is not justified at this tine.

Vv

Pursuant to Health and Safety Code sections 1522 and
1558(a)(3) and title 22, California Code of Regul ations, section
80019(a) and (f)(3), the conviction set forth in Findings IV, V
and VI constitutes grounds to prohibit respondent from being
enpl oyed in, being present in or having contact wwth the clients
of any facility subject to the jurisdiction of the Departnent.

Vi
As a consequence of the conduct set forth in Findings
IV, V, VI, VIII, IX X X, X, XIll, XIV, XV, XVIl, XX XX
XXI and XXI'l, cause exists to prohibit respondent from being

enpl oyed in, being present in or having contact wwth the clients
of any facility subject to the jurisdiction of the Departnent

pursuant to Health and Safety Code section 1558(a)(2) and title
22, California Code of Regul ations, section 80019(a) and (f)(3).
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ORDER

The Order of the Departnent of Social Services, dated
June 19, 1996, denying respondent an exenption is affirned.

I
Respondent Chi nwendu Mgbafilike is prohibited from
being enployed in, residing in, being present in, or having

contact with the clients of any facility subject to the
jurisdiction of the Departnent of Social Services.
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