BEFORE THE
DEPARTMENT OF SCOCI AL SERVI CES
STATE OF CALI FORNI A

In the Matter of the Accusation
Agai nst :

YUK WAN CHI N
1415 Sillinman Street
San Franci sco, CA 94134

Case No. 7497258001
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PROPOSED DECI SI ON

This matter was heard before Jonathan Lew,
Adm ni strative Law Judge, State of California, Ofice of
Adm ni strative Hearings on Cctober 10, 1997, in QGakl and,
Cal i fornia.

Conmpl ai nant was represented by Kay L. Deli, Senior
Staff Attorney, Legal Division, Departnent of Social Services.

Pet er Chao, Esq. of Chao & Tuann, 807 Mont gonery
Street, San Francisco, California 94133, made a speci al
appear ance on behal f of Yuk Wan Chi n.

Subm ssion of the matter was deferred upon receipt of
further evidence and closing briefs. Respondent's Points and
Aut horities in Opposition was received on Cctober 20, 1997, and
mar ked as Exhibit A for identification. Conplainant's Brief in
Support of Departnment's Jurisdiction was received on COctober
21, 1997, and marked as Exhibit 8 for identification. A
Medi cal Exam ner/lnvestigator's report was received on Cctober
27, 1997, and marked and received into evidence as Exhibit 9.
The matter was thereafter submtted.

FI NDI NGS OF FACT
I
Procedural History - Conplainant Dennis Wal ker, Chi ef

of the Central Operations Branch, filed the Accusation on
Sept enber 23, 1997. He issued the Accusation pursuant to the
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authority delegated to himby El oi se Anderson, Director of the
California Departnment of Social Services (Departnment). Yuk Wan
Chin (respondent) filed a Notice of Defense and request for
heari ng on Septenber 24, 1997. A Notice of Hearing dated
Septenber 26, 1997, was thereafter served on respondent.

On Cctober 6, 1997, Peter Chao, counsel for
respondent, requested a continuance on the basis that he had
just been retained on Cctober 1, and that he did not have
enough time to adequately prepare a defense. After discussion
wi th Departnent counsel, the request for a continuance was
deni ed, except that respondent was given opportunity to
continue to a later date the presentation of her defense.

On Cctober 9, 1997, respondent gave notice that
she was wi thdrawi ng her Notice of Defense. On Cctober 10,
counsel for respondent nmade a speci al appearance for purposes
of objecting to the Departnent's jurisdiction to proceed given
respondent’'s wi thdrawal of her Notice of Defense. The parties
were given an opportunity to brief this issue. The hearing
t hen proceeded by way of default under Government Code section
11520.

The Departnent is the agency of the State of
California responsible for the |licensure of famly day care
homes pursuant to the California Child Day Care Facilities Act.
(Health and Safety Code section 1596.70 et seq.).

Respondent is licensed by the Departnent to operate
a famly day care home |l ocated at 1415 Silliman Street, San
Franci sco, California. She was initially |icensed on Septenber
16, 1991. The facility has a total capacity of six, with no
more than three or four infants.?

Conpl ai nant seeks revocation of respondent's famly
day care license, alleging that she is not in conpliance with
or has violated applicable Iicensing statutes and regul ati ons,
and that she has engaged in conduct inimcal to the health,
norals, welfare and safety of children in care. The allega-

1 Infant neans a child under age two. If only infants are in care, the

license provides for a maxi mumof four. And if there are older children
respondent is allowed to have up to three infants and three ol der children. Under
new | aw, |icensees may now al so have two additional school age children in care
Were there al so school age children in respondent's facility, she could have up to
eight children; that is to say, two school age, four pre-schoolers and two
i nfants.
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tions turn largely on circunstances surrounding the death of a
child in care

|V

Child #1 (DOB 4/10/96) had been in respondent's
care since June 1996. Around 4:00 p.m on Septenber 8, 1997,
respondent called the nother of Child #1 and asked her to cone,
and that it was an energency. Respondent speaks Cantonese, and
little English. The nother does not speak Cantonese. Not hing
was conmuni cated to her about the nature of the energency. The
not her i medi ately contacted her husband who was at hone, six
bl ocks fromthe facility, and asked himto go over to the
facility and pick up their son. He arrived at the facility
perhaps three mnutes |ater.

Upon arrival, the father observed his son being

cradled in the arms of respondent's husband. M. Chin told
the father that the child had been wal ki ng, and had then passed
out and fallen down. Saliva and bl ood were coming out of Child
#1's nmouth. The father shouted for themto call 911. M. Chin
t hen asked respondent to nake the call and she did. The 911
call was made two to three mnutes after the father's arrival

No call to 911 or for other energency assistance had been made
prior to this call

Vv

When the father arrived, the child s face was very
cold and his lips blue. He was not breathing. The father
called 911 a second tine and requested instruction on howto do
child cardi opul nonary resuscitation. The father proceeded to
do CPR but every tinme he blew air into the child, blood and
regurgitation returned. The fire departnent arrived, and then
paranmedi cs. They assunmed energency care and continued resus-
citation efforts.

The paranedi cs had been dispatched at 4:16 p.m and
arrived at the facility at 4:22 p.m The child was found to be
very pale, cyanotic, with blue around his lips. There was no
heart beat. They decided to intubate the child and found vomt
in his airway. Paranedic Katherine True was able to visualize
a whol e grape way in back of the child s trachea, and she then
proceeded to renove the grape fromthe airway using a MG ||
forceps. Wthin thirty seconds his color returned to nornmal,
and they continued efforts to restore cardiac function. The
child was adm ni stered epi nephrine and atropi ne but heart
activity did not return. He was transported to San Franci sco
Ceneral Hospital where they continued heroic efforts until he
was pronounced dead at 5:20 p.m
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Assi stant Medi cal Exam ner M chael J. Ferenc, M D
attri butes cause of death to Asphyxia due to foreign
obstruction of airway. (Exhibit 9)

There was a bow of grapes atop a table, four feet
off the ground in the facility. It was out of reach of Child
#1. The origin of the grape that lodged in his airway is not
known. That is to say, it was not determ ned whether the child
regurgitated a grape that he had earlier been given during
l unch, or whether he later swall owed a grape that he found
around the facility.

M. Chin reported to Departnment |icensing program
anal yst Leslie Gonba that the child had been given sone grapes
for lunch, but that the grapes had been cut in half. He also
stated that the child had been given half a bottle of apple
juice and was put down for a nap. Between 3:30 and 4:00 p. m
M. Chin noticed spit up on the beddi ng and then picked up
the child. He reported that the child then vomted on his
shoul der, and then stopped breathing. He then patted the child
on the back to start breathing, and avers that at this point
his wife (respondent) called 911

Respondent reported to licensing that the child was
sickly, and had a history of seizures, particularly follow ng a
fit or tantrum She stated that she would have to pat his back
to get himto start breathing again after such episodes. This
is disputed by the child' s nother. The nedical exam ner's
report (Exhibit 9) notes that the child had a history of asthma
requiring the use of Al buterol on occasion, and the child
reportedly "would hold his breath when he was very upset and
crying."

VI

There is no evidence that 911 had been call ed by
respondent prior to the arrival of Child #1's father. She
called 911 only at the father's urging. Respondent's failure
to earlier assess the critical nature of Child #1's condition,
and her failure to imediately call 911 resulted in a delay in
energency nedical response to the facility.

It was al so established that respondent herself
adm ni stered no energency treatnent or care to the child. Wen
asked why she had not adm nistered CPR, respondent indicated to
Ms. Gonba that she was too excited and panicky at the tine.
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VI

Respondent had received child/infant CPR training,
but her certification for same had expired. She believed that
she was only required to take CPR training one tine. Depart-
ment |icensing supervisor Mnnie Lau advi sed respondent that
updated CPR training was needed and asked her to contact a
Chi natown class imediately for training, and in the alterna-
tive to take a class el sewhere with an interpreter.

It was established that on Septenber 4, 1997,
respondent did not have the current required preventative
heal th practice training, including pediatric cardiopul nonary
resuscitation and pediatric first aid.

I X

Atriennial facility visit and investigation into the
child s death was conducted by Departnent staff on Septenber 8,
1997. On that date the follow ng deficiencies were present in
the facility:

1. Furniture polish, rubbing al cohol, spray cleaner
and Hexol were stored in an unlocked bat hroom cabi net. There
was no safety latch on the cabinet. Respondent imredi ately
removed the cl eani ng conpounds and ot her itens brought to her
attention.

2. There were six children in care, four of whom
were infants. Respondent was all owed to have up to four
infants in care, but only if there were no other children
present. (See footnote 1.)

3. Achildren's records revi ew was conduct ed.
Certain children's records were not avail able for the
Departnment to review. Respondent failed to provide docu-
mentation and forns for parents' rights receipt, consent for
energency nedical treatnent and personal rights for al
children in care. She also could not produce adm ssion
agreenents for six children in care.

DETERM NATI ON OF | SSUES
I

By speci al appearance, respondent requested and was
granted |l eave to brief the issue of Department jurisdiction.
| nst ead, she submits argunent that the proceedi ngs shoul d have
been continued. Having withdrawn her notice of defense on
Cctober 9, the matter of whether the continuance shoul d have
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been granted is noot. Respondent's renedy after denial of
application for continuance is to seek appropriate judicial
relief in the superior court under Governnment Code section
11524(c). She did not do so.

Respondent was given an opportunity to conti nue
and to present her defense at a |ater date. Contrary to her
argunent ot herwi se, such | apse of tinme would, if anything,
have all owed the "highly enotional tone" of the proceedings to
have attenuated. G anting respondent a continuance to nore
t horoughly prepare her defense under these circunstances did
not violate her due process rights.

Conmpl ai nant correctly argues that the Departnment has
jurisdiction to proceed with disciplinary action, even after a
respondent withdraws her notice of defense. Under Health and
Safety Code section 1596. 854 the Departnment may institute or
continue a disciplinary proceedi ng against a |icense foll ow ng
t he suspension, expiration, or forfeiture of the |license.
Respondent's |icense was suspended on Septenber 23, 1997.

Section 1596.854 permts disciplinary action even if
a respondent did not submt a notice of defense. This result
allows the Departnment to create a record to guard agai nst | oss
or stagnation of evidence, and in anticipation of future re-
application for Departnent |icensure. A respondent could
otherwi se reapply for a license when such evidence is no |onger
avai l abl e to the Departnent.

Gover nment Code section 11520(a) allows the Depart -
ment to take action even if the respondent fails to file a
noti ce of defense, and allows an agency to take action based
upon evi dence including respondent's express adm ssions or
affidavits. Title 1 California Code of Regulations (CCR)
section 1014(c) further provides that if a party withdraws a
noti ce of defense or request for hearing, the agency shal
deci de whether to proceed with the hearing as a default. That
was done in this case.

Findings IV through VIl - Cause exists for revocation
of respondent's license to operate a famly day care honme under
Heal th and Safety Code section 1596.885. Respondent failed to
contact energency nedi cal personnel and to provi de energency
care when a child in care stopped breathing. (Title 22 CCR
section 102423(a)(2))




Y

Finding VIII - Cause for disciplinary action exists
under Health and Safety Code sections 1596. 885 and 1596. 866.
Respondent failed to have the required preventative health
practice training.

V

Finding | X - Cause for disciplinary action exists
under Health and Safety Code section 1596.885, and Title 22 CCR
sections 102417, 102416.5 and 102421.

ORDER

Respondent Yuk Wan Chin's license to operate a famly
day care home for children, located at 1415 Sillinman Street,
San Francisco, California is revoked.



