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1-0010 GENERAL STATEMENT 1-0010

The Communy Care Licensing Division is a regulatory enforcement program with the
principal responsibility of protecting the health and safety of children and adults-in out
of-home care. Community Care Licensing Division is responsible for administering the
Communiy Care Facilities Act, the Residential Care Facilities for the Elderly Act,
Residential Care Facilities for the Chronically Ill Act, and the Child Day Care Act.

To fulfill this responsibility, the Licensing Program Analyst uses the three
Community Care Licensing Division program components:

o Prevention - The reduction of predictable harm by screening out unqualified
applicants and by providing applicants and licensed providers with information
regarding the laws and regulations concerning the operaticormmunity care
facility.

o Compliance- The process which ensures that facilities are operated according to
applicable laws and regulations. Compliance is maintained through facility
inspection, issuing deficiency notices, and providing consultation regatie
correction of deficiencies

o Enforcement - A range of corrective actions taken when a provider fails to
protect the health and safety of people in care or is unwilling or unable to
maintain compliance with licensing laws and regulations.

The purpos of this section of the evaluator manual is to provide basic information of the
enforcement actions available to the Department as part of the third component in the
licensing process. Because of the nature of the administrative structure, enforcement is
often jointly performed by the Regional Office, Statewide Program Office, audit
investigation, and the Legal Division staff. As a result, it is imperative that the Licensing
Program Analyst be aware of how all the segments of the program interact sm that
overview is developed and a team approach is encouraged. It is also essential that the
Licensing Program Analyst have a thorough understanding of his/her role and function
within this team approach.

The Enforcement Action Section is designed to aieqube Licensing Program Analyst

with the range of actions available so that he/she will understand how, when, and in what
circumstance, to pursue civil, criminal or administrative action. These actions are
important tools to achieve compliance with tiegulations and, when necessary, to take
action against applicants or licensees who do not or cannot comply with the regulations.
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1-0020 LICENSING RESPONSIBILITIES PERFORMED 1-0020
BY COUNTIES

The California Department of Social Services has, by contract, delegated responsibility

for the licensure of family child care homes and/or foster family homes te sbitine

counties. As a result, in many parts of the State, there may be a State Licensing Office,
known as a ARegional Of fice, 0 responsible
Progr am, the Childrends ResidenswdlbhsaPr ogr a
county licensing office responsible for licensing family child care homes and/or foster

family homes.

Where such contractual arrangements are in effect, the counties are legally the agents of
the State of California, performing all the licamgiactivities related to family child care
homes and/or foster family homes, including all required facility visits, and, when
necessary, recommendations for and preparation of administrative actions. The
Statewide Program Offices review county recomméada and make final decisions
regarding the submission of administrative actions to the Deputy Director.

Statements which refer to a MNARegional Of f
instances equally applicable to county licensing offices. Thesphra Al oc a | Lice
Of ficeo refers to both a State and a count
in the manner in which State and county cases should be handled they will be described
separately.

The refee n ¢ e dnvestigations Branah reanot, however, applicable to the counties.
The State Departmentdéds Auditors and peace
the State Regional Offices but do not perform investigations for the counties. This is
because investigative responitlis are assumed by the counties under their contracts
with California Department of Social Services. Investigations that may be needed in
county cases should be conducted by county licensing staff, Child Protective Services, or
local law enforcement.

Any questions about how a county case should be handled should be referred to the
Statewide Program Office responsible for that county.

1-0030 GLOSSARY 1-0030

The following terms, which will be used throughout this section, have been alphabetized
for eay reference.

Accusation: A formal written statement of the statutory or regulatory violations or other
deficiencies upon which a request to revoke a license with or without a suspension. The
Accusation, also known as a pleading, is prepared by the Dagaion of the California
Department of Social Services and is based on the Statement of Facts prepared by the
Licensing Program Analyst.

10RM-04 February 2010
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1-0030 GLOSSARY (Continued) 1-0030

Adequate and Advance Notice: A term applied to the time period required for
notification to family members and other responsible parties before licensing actions can
become effective.

Administrative Action: A term applied to legal actions against a licensee initiayed

the California Department of Social Services. License revocations, denials of initial
license applications, temporary suspension ordersl exclusionsare examples of
administrative actionsBy statute, these actions are held before the Departntaoygh

an Administrative Law Judge from another department conducts the hearing.
Administrative actionsshould be distinguished from criminal actions, initiated
Superior Courtby a criminal prosecutor, usually Bistrict Attorney Administrative
actions should also be distinguished franvil actions and from other nowriminal
Superior Court cases (injunctions and restraining orders, writ proceedings, juvenile
proceedings, traffic cases, etc.)

Administrative Hearing: A formal proceeding, comparable a trial. A licensee or
applicant who has been served with a pleading to revoke a license or deny an initial
application may request a hearing to contest the allegations contained in the pleadings.
At the hearing, a state Licensing Attorney preseritsesses and evidence to prove the
allegation(s), and the licensee or applicant may elect to engage the services of an attorney
or choose to present his or her explanation(s) or defense(s) and witnesses in his or her
own behalf.

Administrative Law Judge: An impartial hearing officer from the State Office of
Administrative Hearings who presides over the Administrative Hearing in a licensing
case.

Arrest: An arrest is the detention of a person to answer a criminal charge. An arrest
does not become a contibn unless adjudicated as such in a court of law. Rap sheets
from the Department of Justice now provide disclosure of arrests as well as convictions.

At torney Ge n €he Adericg witkdf thei Department of Justice responsible
for representing &tt e agenci es i n most ' itigation.
licensing offices in obtaining injunctions and inspection warrants when the local District
Attorney or county counsel declines a request from the Licensing Office for assistance in
sud actions.

The Attorney General s Office represents
cases, and in any appeal proceedings that may follow a licensing hearing. The Attorney
General does not generally represent State and county licensings affickcense
revocation and denial hearings. That responsibility has been delegated to the licensing
attorneys in the Legal Division.

Bureau of Criminal Identification Division: A bureau within Department of Justice
where the fingerprints of licenseedaamployees are sent for processing.

04RM-02 July 20@t
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1-0030 GLOSSARY (Continued) 1-0030

Child Abuse Central Index: A Department of Justec maintained statewide, multi
jurisdictional centralized index of child abuse investigation reports. These reports pertain
to alleged incidents of physical abuse, sexual abuse, mental/emotional abuse and/or
severe neglect. Each child protection agencglide, sheriff, county welfare and
probation departments) is required by law to forward to the Department of Justice a
report of every child abuse incident it investigates, unless the incident is determined to be
unfounded.

Child Abuse Central Index Ched: A name check of the Child Abuse Central Index.
This check is not fingerprint based.

Civil Penalty: A fine assessed, by the Licensing Agency, against the licensee or
unlicensed operator for failure to comply with applicable laws and regulations.

Complainant: In an individual, or entity, who files a complaint to the Community Care
Licensing Division by telephone, mail or other means, against a licensed or unlicensed
care facility or individual.

Also in an administrative action, the party filing ancAsation or Statement of Issues is
known as the complainant. In licensing cases, the complainant is the Community Care
Licensing Division Deputy Director.

Compliance Plan Conference: The Compliance Plan Conference develops changes to

the facility plan & operation that establishes specific actions the provider will take to

improve the operation of the facility. The Compliance Plan Conference does not
preclude the Department from initiating administrative action if the licensee fails to

implement and matain improvements to the quality of care and supervision or fails to

make other changes as reflected in the plan.

Conduct Inimical: This is a statutory basis for application denials, revocations or
excluding someone from a facility because they havedait a harmful or injurious
manner, either in or out of the facility per Health and Safety Code, Section 1596.8897.

Conviction: A conviction occurs when a person pleads guilty to a criminal charge, is
found guilty by a jury verdict or is found guilty ks judge following a plea of nolo
contendere (no contest). For criminal record purposes, only convictions of misdemeanors
or felonies, not infractions, are considered.

Criminal Action: A legal action taken against a person for violation(s) of the crimina
law, normally litigated by local law enforcement agencies.

Caregiver Background Check Bureau:The bureauin the Community Care Licensing
Division thatreviews and renders decisions@iminal record exemption requests, active
arrest reports andhild ause central index checkname matchedor individuals
associated witlstate licensed facilities.

06RM-07 July 2006
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1-0030 GLOSSARY (Continued) 1-0030

Criminal Records Exemption: Written permission by Caregiver Background Check
Bureau or a county Licensing Agency permitting a person with a criminal conviction to
be present in a facility licensed by the Department. An exemption isequoired for
arrests, infractions or child abuse index check or Child Protective Services records.

Decision and Order The final decision of California Department of Social Services

after an administrative action to revoke a license, deny an applicatiexclude an

employee from a facility. If there has been an Administrative Hearing, the
Administrative Law Judge who presided at the hearing prepares a recommendation on the
case to the Director of California Department of Social Services. The Dimaetpr
either adopt or reject (alternate) the A
Regardl ess of whether the Proposed Decisio
decision is known as the Decision and Order.

Default: The failure of an irial applicant to file a Notice of Defense to a Statement of
Issues, or the failure of a licensee to file a Notice of Defense to an Accusation, or the
failure of either an applicant or licensee to appear at a hearing after filing a Notice of
Defense. Ifthe applicant or licensee does not file a Notice of Defense, or does not file a
Notice of Defense in a timely manner, California Department of Social Services may
issue a Decision and Order revoking a license, denying an application or excluding an
employeefrom a facility without a hearing. If a Notice of Defense is filed, but the
applicant, licensee or employee fails to appear at the hearing, the Licensing Attorney
must present the evidence to the Administrative Law Judge, after which the Director of
California Department of Social Services may issue the appropriate Decision and Order.

Due Process: A principle set forth in both the State and federal constitutions in the
statement , ANo person may be depri vessd of |
of | aw. 0 For I icensing purposes, the pri
uponrequest must be given a fair and impartial hearb&fore the revocation or denial

of a license can become final.

Exclusion Order: An order by the Departmné that a person may not be present in any
facility licensed by the Department. An Exclusion Order may be based upon a criminal
conviction or an investigation revealing conduct inimical or a violation of licensing
statutes or regulations.

Facility Closure Plan: A formal plan developed by the Regional Manager and other
Regional Office staff related to the closure of operating facilities and the relocation of
clients.

Facility Compliance Plan: A formal plan (documented on the LIC 9112) developed by
the Licensing Program Analyst and other Regional Office staff, outlining specific actions
required to resolve facility problems with the licensee.

04RM-02 July 2004
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1-0030 GLOSSARY (Continued) 1-0030
Hearsay: Hears® is a statement made by one person, which is related in the testimony
of a different person. For exampl e, i f yo
hear say. But i f you testify, ATom said, 1

when You repeat it.

Hearsay is usually allowed in Administrative Hearings, but only to corroborate some
other evidence, which is not hearsay, such as eyewitness testimony. A finding of fact
cannot be based on hearsay alone.

Immediate Civil Penalty: A fine asessed at the time of citation for that day only.

Progressive Civil Penalty: Progressive civil penalties (formerly thrger civil
penalties) are assessed for a repeat violation of the same subsection within 12 months.

Informal Meeting: A meeting bateen licensing staff and the licensee or applicant to
discuss deficiencies and an acceptable plan to bring the facility into compliance.

Injunction: A permanent order issued by a Superior Court after a hearing which
prohibits some conduct or activity bg person or organization. In licensing, an
injunction is usually requested by a local Licensing Office to stop a person or
organization from operating a community care facility without a license.

Inspection Warrant: An order issued by a court permittiagdepartment staff person
(Licensing Program Analyst, Investigator, Auditor) to gain access to a facility or
residence where unlicensed care may be provided, or to a licensed facility to which the
department staff person has been refused access.

A local Licensing Office should seek assistance in obtaining an inspection warrant from

the local District Attorney or county counsel or city counsel. In order to accomplish this,
Regional Office staff should contact the Statewide Program Office for assistance in
obtaining the warrant. If this request is rejected, an inspection warrants request should be
referred to the Legal Di vision. These cas:¢
office.

Live Scan: An automated method of submitting fingerprint imagethe Department of
Justice. Live Scan technol ogy di gitally
electronically submits them to the Department of Justice within minutes.

Effective July 1, 2005 Penal Code section 11077.1 mandates the Departmenicef Just
only accept electronically transmitted fingerprint imadesch licensing Regional Office
has a Live Scan vendor on site.

Non-compliance Conference:A meeting held with the licensee at the request of the
Regional Manager to discuss serious noncomgdialssues and the consequences for
failure to correct, such as referral to the Legal Division for revocation of the facility
license.

06RM-07 July 2006
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1-0030 GLOSSARY (Continued) 1-0030

Notice of Defense The formal notice submitted by an applicant who has been served
with a Statement of Issues, or by a licensee who has been served with an Accusation, to
request an Administrative Hearing in the case.

Physical Abuse: A physical injury which is inflicted by other than accidental means.
Includes acts of physical abuse done at the direction of the licensee, facility employee
and/or unknown suspect resulting in injuries.

Plan of Correction: A plan deeloped by the licensee or authorized facility
representative and jointly agreed to by the Licensing Program Analyst as to how and
when a deficiency(s) shall be corrected in order to bring the facility into compliance.

Respondent: In an administrative aicin, the party against whom the action is filed is
known as the respondent. In licensing cases, the respondent is the licensee or applicant.

Revocation: The administrative action to void or rescind a license because of serious or
chronic violations ofitensing laws or regulations.

Ritualistic Abuse: Ritualistic abuse is a brutal form of child abuse that involves sexual,
physical, psychological, and spiritual abuse and the use of frightening rituals.

Sexual Assault: Any illegal activity performed fothe sexual gratification of any of the
parties involved (e.g., rape, unlawful sexual intercourse, voyeurism, exhibitionism, and
child molestation) including sexual contact in which one party used his or her position of
trust to obtain sex (i.e. caregiweith a developmentally disabled client or teenage foster
child).

Statement of Facts: A report from a Licensing Office requesting revocation of a license,
denial of an application or exclusion of an employee from a facility. The Statement of
Facts fullyidentifies a facility and its licensee, summarizes the violations with which a
licensee is charged, and lists the withesses who might testify to the violations. The
Statement of Facts is always accompanied by copies of appropriate licensing reports and
other documents detailing the alleged violations.

Statement of Issues:A formal written statement, or pleading, prepared by the Legal
Division which sets forth the grounds upon which an initial license application has been
denied by the local Licensing Of&. A Statement of Issues is based on the Statement of
Facts prepared by the Licensing Program Analyst.

Subsection: The subsection is the Regulation Section denoted by a small alpha after the
main Regulation Sectionumber. Example: Sectio®155a)(2 and87155a)(5) are in
thesame subsection. SectidBisl55a) and87155b) arenot in the same subsection.

08RM-04 November2008
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1-0030 GLOSSARY (Continued) 1-0030

Suspicious Death: Death of a client at aace facility, or while under the care of the
facility, which is not clearly the result of natural causes or in which the causes are
unknown.

Temporary Restraining Order: A temporary or interim order issued by a Superior
Court judge prohibiting a persormr organization from engaging in or continuing some
activity until a hearing can be held and the dispute fully litigated. Occasionally,
temporary restraining orders are sought by licensees, and issued by local Superior Court
judges, to prevent a temporayspension order from going into effect. This is the only
connection between a temporary suspension order and a temporary restraining order; they
are otherwise unrelated legal remedies.

Temporary Suspension Order: A temporary order issued by the Dep@yector for
Community Care Licensing Division which suspends a license prior to a hearing.
Temporary suspension orders are issued, when imminent danger exists, to protect
residents or clients of a facility from physical or mental abuse, abandonmemy, athar
substantial threat to health or safety. A temporary suspension order must be
accompanied by an Accusation to revoke the license. A local Licensing @ifigenot

order a licensed facility to stop operating. Only the Deputy Director for Community
Care Licensing Division, or someone authorized to act in his or her stead, may issue a
temporary suspension order.

Unlicensed Facility: A facility shall be deemed to be an unlicensed community care
facility, residential care facilities for the elderlyesidential care facilities for the
chronically ill or child care center or family child care home if it is maintained and
operated to provide nonmedical care, is not exempt from licensure and any one of the
following conditions exists:

o The facility is praviding care or supervision, as defined in the California Code of
Regulations, Sections 80001 community care facility, 87801 residential care
facility for the chronically ill, 87101 residential care facility for the elderly, or
Section102352family child care home.

o The facility is held out as or represented as providing care and supervision to a
client, or clients not otherwise exempt from licensure.

o The facility accepts or retains residents who demonstrate the need for care and
supervision whether thedgity provides that care or not.

o The facility represents itself as a licensed community care facility, residential care
facility for the chronically ill, residential care facility for the elderly, or
community care facility.

1-0040 CIVIL PENALTIES, GENE RAL STATEMENT 1-0040

The assessment of civil penalties is one method, in addition to the penalties of

11RM-01 July 2011
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1-0040 CIVIL PENALTIES, GENERAL STATEMENT (continued) 1-0040

suspensiontemporary suspeim), or revocationthat may be used to gain compliance
from the licensee.

The purpose of civil penalties is to provide a tool for the Licensing Program Analyst to
bring the licensee into compliance. This is only one of a number of tools and should be
usal within the entire scheme of enforcement to gain compliance. The use of a civil
penalty is not intended to change any of the procedures normally used by the Licensing
Program Analyst. Only after the appropriate process has been completed and the
deficiencies documented, are civil penalties assessed to gain compliance.

A table is included in Section@075entitled AQuick Reference

1-0045 VIOLATIONS RESULTING IN ASSESSMENT OF CIVIL 1-0045
PENALTIES

The laws and regulations that authorize @aifornia Department of Social Services

levy civil penalties can differ somewhat for each facility type. As a result, civil penalties
may be assessed under various circumstances, depending on the type of facility and the
violation cited

However, certairviolations will always result in the assessment of a civil perialtyll
facility types These include:

e Unlicensed operation

e Background Check violations, which anremediate civil penalties.

¢ Violations warranting an immediate civil penaitythe amount of $150 per day. (See
EM Section 10070for exceptiong

For some facilities, civil penalties may be assessed for such things as:
e Failure to meet the Plan of Correction Date, see EM sectifi6q.
e Progressive civil penalties for repeat violatiosse EM section-0065.

For Foster Family Agencies:

e A civil penalty of $50 per day for each instance may be assessddilfoe to
provide theCalifornia Department of Social Servicesth a log of family homes
certified and decertified as required.

e Note Foster Family Agenciearecitedfor violations found in their Certified Family
Homes They arealso assessedny applicablecivil penalties Certified Family
Homes are not cited for violations or assessed penalties directly.

For all child care facities, a civil penalty will result for:
e Failure to comply with posting requirements

For all child care facilities, a civil penalty may be imposed for:

e Second or subsequent violation for failure to allow parent or guardian to enter and
inspect facility, or for retaliationdiscrimination stemming from a request to enter
lodging a complaint.
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0045 VIOLATIONS RESULTING IN ASSESSMENT OF CIVIL 1-0045
PENALTIES (Continued)

For family child care homes only, an immediate civil penalty will be imposed for:

e Failure to give AThe Parent oés Ihdiwdbat s Add
to parents, or maintain a signed copy 1in
to theCalifornia Depatment of Social Services

e Failure to return signed copy of Confirmation of Removal form to licensing within
five days

Note: Licensing Program Analysts must submit their civil penalty assessment documentation to
their supervisor for approval.

1-0030  UNLICENSED FACILITY OPERATION 1-0050

Civil penalties for a urlicensed facility operation apply tdLL CCLD facility types.
When an unlicensed facility operation is identified, a Notice of Operation in Violation of
Law (LIC 195) is issued. Civil perteds are assessed as described below.

. Residential Care Facility for the Chronically |ll

For a Residential Care Facility for the Chronically llliemmediate civil penalty

of $100 is assessed per resident per day, for the first 15 days until a completed
application is submitted or operation ceases. If the application is not submitted

within 15 calendar days of the Notice, on day 16 the civil penalty increases to

$200 per resident per day, and continues until a completed application is

submitted or operain ceases.

. Residential Care Facility for the Elderly

For a Residential Care Facility for the Elderly, if a completed application is
submitted or operation ceases within 15 calendar days of the Notice, no civil
penalty is assessed. If a completed apgtinas not submitted within 15 days

and operation continues, a civil penalty of $100 per resident per day, for days 1
through 15 is assessed retroactively. On day 16 the civil penalty increases to $200
per resident per day and continues until a complapgdication is submitted or
operation ceases.

° All Other Facility Categories

For all other facility categories, if a completed application is not submitted or
operation does not cease within 15 calendar days of the Notice, on day 16, a civil
penalty of$200 per day is assessed until a completed application is submitted or
operation ceases.

Use the table in Section@75 as a quick reference for timeframes and amounts
for specific facility types.
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EVALUATOR MANUAL ENFORCEMENACTIONS

1-0050

UNLICENSED FACILITY OPERATION (Continued) 1-0050

Completed Application Requiremenée found in the following California Code of

Requlations:

Residential Care Facilities for the Elderly; see Sed@iotbs

Residential Care Facilitiesiféhe Chronically lll; see Section 87818.

Foster Family Homes; see Section 89218.

Crisis Nurseriessee Sectio®6518

Other Community Care Facilities: see Section 80018.

Child Day Care Facilities;

1-0055

Day Care CenterseeSection 101169.
Family Child Care Homes; see Section 102369.

BACKGROUND CHECK VIOLATIONS 1-0055

Civil penalties for background check violations appllicfacility categories. Licensees
will be subject to an immediate civil penalty assessment if they:

1. Allow any persorsubject to a criminal record check to work, reside or volunteer in

their facility if the person has not:

A. Obtained a criminal record clearance or exemption

Individuals who are subject to a background check shall obtain either a California
clearance ora criminal record exemption from th@alifornia Departmentof
Social Services before their initial presence (e.gworking, residing or
volunteering in the facility.

Note: All adults residing in &osterFamily Home also require an FBI clearance
providedthe home was licensed after January 1, 2008. See EM Sedi#b0for

details

. Submitted a written requegir a transfer of a currer@pplicablecriminal record

clearance

Failure to submit a written request to transfer a cumgpticablecriminal record
clearance prior to allowing a person to work, reside or volunteer in the facility
shall result in the citation of a deficiency and an immediate assessment of civil

penalties.

If an individual working, residing or volunteering in the facility hasreaminal

record clearance but the individual is associated to another fagilayd the
licensee has not yet submitted a transfer request, give the licensee a transfer
request form (LIC 9182) and have him/her complete the form during the visit.
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EVALUATOR MANUAL

ENFORCEMENT ACTIONS

1-0055

BACKGROUND CHECK VIOLATIONS (Continued) 1-0055

See EM Section-1100 for transfer instructions. Cite the deficiency and assess

the civil penalties. See General Procedures below.

C. Receivel a written approval to transfer

the |licenseebs facility.

NOTE: If an individual working or residing in the facility has a criminal record

exemption but the individual is associated to another fagiltgd the icensee

has not yet received confirmation that the exemption was transferred, give the
licensee an exemption transfer request form (LIC 9188) and have him/her

complete the form during the visit. See EM Sectiod770 for transfer

instructions.  Cite the aficiency and assess civil penalties. See General

Procedures below.

NOTE: Transferring a criminal recoddearancediffers from a written request to transfer

2.

a criminal recordexemption A clearance indicates no criminal history.
However, an exemptiomeans there is a criminal historgind despite that
history an exemptiomvas granted. The basis for the exemption may vary from

one facility type to another due to the potential risk to clients. For example, an

exemption despite past minor theft crimes nha@ye been approved for child

care, but would not be appropriate if client funds may be handled. Therefore,

transferring an exemption request must be thoroughly reviewed@mdved
prior to transfer

Have not complied with thé&alifornia Departmentof Social Services order to
remove or exclude an individual.

For all facilities,except Community Care Facilitiea,l i censeebs f ai

with the California Departmenof Social Servicesorder to remove or bar a person
from the facility duringthe exemption process shall result in a citation of deficiency

and animmediate civil penalty in the amount of $100 per violation, per day for a

maximum of 5 days, unless the violation is a second or subsequent violation within a
12-month perioglin which case the civil penalties shall be in the amount of $100 per
violation for a maximum of 30 days, and shall be grounds for revocation or

suspension of the license.

t

The above civil penalties may be assessed retroactively. For example, if the LPA is

at thefacility on March 18' and finds that a facility employee did not have a criminal

record clearance or exemption and this employee was at the facility for the last 6 days

(March 10 through 15), the LPA shall assess a $100 penalty for 5 days (March 11

throuch 15). If this was the™ or subsequent violation within a #onth period, the
LPA would assess for 6 days (March 10 through 15).

NOTE: The law sets forth a separate and distinct civil penalty scheme forensien
a presently enforceable CalifoanDepartment of Social Servicesder of exclusion,
persoms subject to a final order of exclusion, or perssabject to an Order of Imnmediate
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EVALUATOR MANUAL ENFORCEMET ACTIONS

1-0055 BACKGROUND CHECK VIOLATIONS (Continued) 1-0055

Exclusion (these persons are lawfully excluded while a final exclusion decision is
pending). Thesecivil penalty provisions are explained&M Section 1007Q

General Procedures

Prior to each licensing visit, review the facility file for citatiossuedfor allowing an
individual without a criminal record clearance or exemption to work, reside, provide care
or supervision, or volunteer in the facility. Query the LIS or equivalenbtyosystem

for a list of all persons currently associated to the facility.

e If anindividual (who is subject to a background check) is working, residing or
volunteering in the facility and he/she does not have a clearance or a criminal record
exemption:

1. Determine how long the individual has been working, residing, or volunteering at
the facility.

2. Cite the deficiency. ThBlan Of Correctiondate is immediate.

3. Assess ammmediate CP in the amount of $100 per violation, per day for the
number ofdays that you can substanti@it@tthe individualworked, resided, or
volunteeredor the facility without havng complied up to a maximum @ive
days.

4. If the violation is a second or subsequent violation within-anbBth period,
assess the CP o180 per violation for the number of days that you can
substantiate the individual worked, resided, or volunteered in the facility, up to a
maximum of 30 days.

Note: If the individual is a nedependent resident, or is an employee, the licensee must
immedately remove him/her from the facility. The individual cannot return to the
facility until he/she receives a clearance or a criminal record exemption.

If the individual is the spouse or dependent family member of the licensee and he or she
cannot be rewved, initiate administrative action to revoke the license. Consult with
legal staff.

Special Conditions

Non-client children who turn 18, while working or residingn the facility, have thirty
(30) days from the date of his/her"i@irthday to submitihgerprints and obtain a
clearance.

If a Foster Family Home or Certified Family Home is also licensed as a Family Child
Care Home, anyone 18 years or older residing in the home must be fingerprinted
regardless of whether he or she is receiving foster lmanefits.
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0055 BACKGROUND CHECK VIOLATIONS (Continued) 1-0055

If the 18yearold is working or residingn the facility andhe 30day timeframe has

lapsed and he/she has not submitted his/her fingerprints or is not successful in obtaining a
clearance or criminal record exemption, the licensee must be cited and immediate civil
penalties must be assessasl described above

e |[fthel8yearoldis an employee or a natepen@nt family member, the licensee
must immediatelyemove him/her fran the facility. The 18/earold cannot return
to the facility until he/she receives a clearance or a criminal record exemption.

o If the 18yearold is a dependant family member he/she cannot be removed. Initiate
administrative action to revoke the license. Consult with legal.

Individuals away on military duty who are returning to reside in a licensed facility
have thirty (30) days from theate he/she returns to the facility to submit fingerprints
and obtain a clearance.

If the 30day timeframe has lapsed and the individual has not submitted his/her
fingerprints or is not successful in obtaining a clearance or criminal record exemption,
the licensee must be cited and immediate civil penalties, as described above, must be
assessed.

¢ |If the individual is a nordepenént resident, the licensee mustmediatelyremove
him/her from the facility. The individual cannot return to the facility lurdishe
receives a clearance or a criminal record exemption.

e If the individual is the spouse or dependant family member of the licensee he/she
cannot be removed. Initiate administrative action to revoke the license. Consult with
legal.

Chain Facilities within the same Regional Office.See EM Section-1100 for
transfer instructions regarding chain facilities. In some cases you may apply the
following:

o If an individual working or residing in a chain facilityhas a criminal record
clearance but the imividual is not associated to the facility you are visitinggify
thatt he i ndivi dual iI's associated to the
thatthe licensee hasubmittedthe required documentatida designat@ne facility as
the centrafiile for clearances. If the central file for the chain facilities contains the
i ndi vidual 6s c.lITheacrinanal ceeord cldacance @duirement iemet.
Note that the central file only applies to facilities within the same regional office.
the central file does no,tciteche defiGency antd h e
assess the civil penalty in accordance with regulation and st&iue the licensee a
transfer request form (LIC 9188) becomplet@ during the visit.
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0057 PARENTS RIGHTS ADDENDUM VIOLATIONS FAMILY 1-0057
CHILD CARE HOMES ONLY

The following procedures will apply if the person hasrexcludegursuant to idalth
and SafetyCode Section 1596.8717om a family child care home, by the Caregiver
Background Check Bureau, the Regional Office; or the Cducggsingoffice.

e Ifexcludedly t he Caregiver Backgr ouChid Cateh e c k B
Home Addendum to Not i f(RegaaihgRemovalBxClusiBna r e nt 0 ¢
(LI'C 995B) o0 willl be sent from the Careg
licensee, with a copy to the Regional Office. The Regional Office is to file its copy in
the public portion of the facility fleb e hi nd t he APersonnel 06 di"
later permitted to return to the faciljtthe Caregiver Background Check Bureau will
send the |licensee a AFamily Child Care H
Rights (LIC 995C) (Regarding Reinstatement) with a copy to the Regional Office.

Again, the Regional Office must file it in the public portion of the facility file, behind
the APersonnel 0 divider.

o Ifexcludedly t he Regi onal Of f i c eme, Adentdwmatmi | y C
Noti ficati on (RégardhgRemavalEgctisioR)( g h €Cs WWllHeB) O
sent from the Regional Office or the Couligensingoffice to the licenseewith a
copy placed in the public ponhéeba odofviter
the person is later permitted to return to the facility, the Regional Office or County
Licensing Office will send to the | icense
Noti ficati on (®Régarding Renstatemer()iR 095@)d Again, the
Regional Office must file it in the public portion of the facility file, behind the
APersonnel 6 divider.

An immediate civil penalty of $100 per violation must be assessed to a Family Child
Care Home licensee when someone has been excluoledtfie facility and the
licensee fails to comply with any of the following pursuant&alth and Safet¢ode
Section 1596.8712 and Regulation Se@ibd2395(a)(2)(3), (4) or (5)

e Provide parents/authorized representatives with a copy of the addendum;

e Obtain parents/authorized representatives signature or;

e Provide theCalifornia Departmentof Social Servicesvith a copy of the
signed addendum upon request.

Civil penalties are based upon parents/authorized representatives not receiving a copy of
the adéndum(e.g, if the parerd/authorized representatives of four children did not
receive notification from the licensee and three of the four children had the same
parents/authorized representagivihe licensee would only be assessed a civil penalty of
$200) If a licensee refuses to permit the Licensing Program Analyst to see proof of
receipts of the PareatRights Addendum, cite $100 penalty for each set of parents whose
children are present on the day of the visit.

NOTE: Refer to EM Section -D070 for additional civil penalties applicable to the
presence of an excluded person violation.
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0060 CIVIL PENALTIES ASSESSED FOR FAILURE TO MEET 1-0060
PLAN OF CORRECTION DUE DATE

Note: This section does not apply to violations referenceiMhsectiors 1-0050,
1-0055, 20065 andl-0070.

Each time a citation is issued, a Plan of Correction Due Date is established. The
California Department of Social Servicssall set a reasonable time fwympliance by

the facility. A follow-up visit is conducted to verify corrections within ten working days
following the Plan of Correction Due Date unless other approved means are used to clear
the deficiencies. Under existing regulations the followingliap for RCFCIs, RCFEs,

and all community care facilities, except Foster Family Homes.

If deficiencies are notorrected by the date specified in the notice of
deficiency, a civil penalty of $50 per day, per cited violation is assessed
beginning on theday after the Plan of Correction Due Date, up to a
maximum of $150 per day.

Note: If the follow-up visit isnot conducted within ten working days following the Plan

of Correction Due Date, a civil penaloannot be assessed. If the deficiency has not
been corrected, issue a new citation and establish a new Plan of Correction Due Date. An
immediate civil penalty cannot be assessed for this new citation at the time it is issued.
This new citation will be counted as the first deficiency in the progressnigpenalty
process.

Foster Family Agendes

The Foster Family Agency will be given a Plan of Correction and will have a reasonable
length of time for compliance. If the deficiency(ies) is not corrected by the Plan of
Correction Due Date, a civil peralof $50 per day, per cited violation will be assessed
up to a maximum of $150 per day.

During the course of an annual inspection of a Foster Family Agency, citations of the
same subsection at more than one certified home generally do not constiéptata
citation for purposesf assessing immediate civil penalties. Refer to EM Section

1-0065, Civil Penalties for Repeat Violations for further clarification.

Child Day Care Facilities

Day Care Center

Under existing regulation, Section 101195, if ses deficiencies are not corrected by the
date specified in the notice of deficiency, a civil penalty of $50 per day, per violation is
assessed beginning on the day after the Plan of Correction Due Date, up to a maximum of
$150 per day.
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1-0060 CIVIL PENALTIES ASSESSED FOR FAILURE TO MEET 1-0060
PLAN OF CORRECTION DUE DATE (Continwed

Family Child Care Homes

A civil penalty of $50.00 per day will be assessed if a deficiency within Section 102419
(@)(8), (b), (c), (d), (d)(2), or (d)(2) is not corrected by the Plan of Correction Due Date.
The civil penalty continues until the deficiency is corrected.

1-0065 CIVIL PENALTIES FOR REPEAT VIOLATIONS 1-0065

The California Department of Social Services is requiretbtdy all licensed facilities inwriting
of anydeficiencies and shall set a reasonable time for compliance by the facility.

Procedures for All Categories (excepEFamily Child Care Homes)

Notwithstanding this requirement, aResidential Care Facility for the Elderly, Residential Care
Facility for the Chronically Il Community Care Facilitypr Child Care Centethat is cited for
repeating the same violation, dfet same subsection of this chapter withimighths of the first
violation, an immediate civil penalty is assessed and a penalty is also assessed for each day the
violation continues until the deficiency is correctethe amount of the immediate civil paty
assessed and the civil penalty assessed for each day the violation continues varies by facility type
(See below). More than one civil penalty may be in effect at one time.

Note: Foster Family Homes are not subject to the procedures and civil menalints
described in this section. Foster Family Homes are subject to civil penalties described in
EM Section 10050, Unlicensed Facility OperatideM Section 10055, Background

Check Violations (including progressive penalties for Background Chechktiting which

are mandated separately in Statai@lEM Section 20070, Violations Warranting an
Immediate Civil Penalty Assessment of $150 per Day per Violation

Violations described in EM Section 10070, Violations Warranting an Immediate Civil Penalty
Assessment of $150 per Day per Violatiorthat are repeated within a 12month period will be
subject to the progressive penaltylescribed in this sectionwhen such assessment would result in a
higher penalty, otherwise the $150 per violation, per day wilapply. Refer to Sections 0070 and
1-0075 for more clarification.

1. Second Cited Violation within 12 Morths
(exceptfor Child Care Centersand Family Child Care Homes)

For the same cited violation of the same subsection within 12 months, assess an
immediate civil penalty of $150 per cited violation for that day. If the deficiency is
not corrected, the following day a civil penalty of $50 per day per cited violation
begins and accrues until corrected.

e Child Care Centers
H&S Code &ction 1596.99 wasweended to provide that awchild care center
that is cited for repeating the same violation within 12 months of the first
violation is subjecto an immediate civil penalty of $150 for each day the
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1-0065 CIVIL PENALTIES FOR REPEAT VIOLATIONS (Continued) 1-0065
violation continues until the deficiency is corrected.

2. Third or SubsequentCited Violation within 12 Months of the Last
Citation (except Family Child Care Homes)

e Residential Care Rcilities for the Elderly/Residential Care Facilities for the
Chronically Il

For the third cited violation and/or subsequent cited violations of the same
subsection within 12 months of the last cited violation, assess an immediate civil
penalty of $1,00@er cited violation for that day. If the deficiency is not
corrected, the following day a civil penalty of $100 per day per cited violation
begins and accrues until corrected.

e Community Care Facilities/ Child Care Centers

For the third cited violation alor subsequent cited violations of the same
subsection within 12 months of the last cited violatesgsess an immediate civil
penalty of $150 per cited violation for that day. If the deficiency is not corrected,
the following day a civil penalty of $158er day per cited violation begins and
accrues until corrected.

o Foster Family Agenges

The progressive civil penalty process for Foster Family Agencies is generally the
same as for Community Care Facilities. If a Foster Family Agency recgives
citation for a repeat violation othe same subsection in12-month period for
deficiencies observed at the same Certified Family Hamammediate civil
penaly will be assessed per the instructions for Community Care Facéli@ge

If a Foster Family Ageey receivesa citation fora repeat violation othe same
subsection within a Eghonth period foma deficieng/ observed during the agency
office visit portion of the evaluatioran immediate civil penajt will also be
assessed per the instructions for Camity Care Facilitiegbove

However, if a Foster Family Agency receiv@sitation fora repeat violation b

the same subsection in a-fnth period fora deficieng observed at different
Certified Family Homes,an immediate civil penajt will generally not be
assessed, even though all of the citations will be issued against the Foster Family
Agency. In these situationghe Plan of Correction must include a requirement
that the Foster Family Agency take steps to ensure compliance with the cited
deficiencies at all of its Certified Family Homes. For example, the Licensing
Program Analyst finds one Certified Family Home with an unfenced swimming
pool. As a part of the Plan of Correction, the Licensing Program Analyst requires
the Foster Family Agency tcheck all its Certified Family Homes for swimming
pool fencing. In addition, the Licensing Program Analysifies the Foster
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0065 CIVIL PENALTIES FOR REPEAT VIOLATIONS (Continued) 1-0066

Family Agency that failure to correct the deficiency will result in the assessment

of aprogressivdrepeat)enaly. If within 12months, the Licensing Program

Anal yst cites another one of the Foster
for a violaton of the samsubsection, the Foster Family Agency is assessed

immediate Civil Penalty. Civil Penalties will continue to be assessed against the
Foster Family Agency until the deficiency is corrected.

Procedures for Family Child Care Homes

The following procedures apply tamily child care homesited for violating Title 22, Section
102419 Ad mi ssi on Procedures and Parent al and Aut

RegulationSection 102419(d)(2)(A) provides that upon a finding of noncomplianceangtn
of correction for violations of Sections 102419(a)(8), (b),(c ), (d), (d)(1), or (d)(2%akk@rnia
Departmenbf Social Serviceshall imposea civil penalty of $50 per day until the deficierisy
corrected

1. Second Cited Violation withinZLMonths

Regardless of whether the licensee complies with the initial plan of corretitime
licensee subsequently violates any provision of Sections 102419(a)(8), (b), (c), (d), (d)(1),
or (d)(2) within 12 months of the initial citation, ti@alifornia Departmentof Social
Servicesshall assess a civil penalty of $150 plus an assessment of $50 per day until the
deficiency is corrected.

2. Third Cited Violation and/or subsequent cited violations within 12 Months of the Last
Citation

Regardless ofvhether the licensee complies with feviows Plan of Correction for the
deficiency in Section 102419(b)(3)(HJ,the licensee subsequently violates any provision

of Sections 102419(a)(8), (b), (c), (d), (d)(1), or (d)(2) within 12 months of the nitaticd
assessment in Section 102419(b)(3)(B), @laéifornia Departmenpf Social Serviceshall

assess a civil penalty of $150 plus an assessment of $150 per day until the deficiency is
corrected.
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1-0070 VIOLATIONS WARRANTING AN IMMEDIATE CIVIL PENALTY 1-0070
ASSESSMENT OF $150 PER DAY PER VIOLATION

For any of the following serious violations, the immediate civil penalty shall be $150 per day, pe
violation:

o fire cleaance violations (except for Family Child Care Homes)
See below for assessment exceptions;
e absence of supervision;
See below for policy on fiabsence of super v
accessible bodies of water;
accessible firearms, ammunition, or both;
refused entry of abbrized licensing staff to a facility or any part of a facility;
presence of an excluded person on the premises;
violations that result in the illness, injury, or death of a client (of either statute or
regulatior).(Except for Residential Care Facilitiegrfthe Chronically Illor Foster Family
Homes)

When a Licensing Program Analyst cites for any of the above violations:

e An immediate civil penalty of $150 shall be assessed. An ongoing civil penalty of $150 per da
per violation continues until the vetion is corrected. Any citatioor penalty assessment
mandatedy statute cannot be waived.

e The licensing report shall specify that, if not corrected, the violation will have a direct and
immediate risk to the health, safety, or personal rights of sliartare.

e The licensing report shall document, in the narrative of the citation, that notice of the civil
penalty assessment was given.

In some cases, the violation may have been corrected by the time the Licensing Program Analyst
completing the LICB09 (or LIC 9099) during the facility visit, in which case the Plan of Corredsion
clearedand a one day civil penalty is assessed.

Violations in this categowry that are repeated within a 12month period will be subject to the repeat
violation penalty when such assessment would result in a higher penalty, otherwise the $150 per
violation, per day will apply. Refer to EM Sections 10065 and 10075 for more clarification.

THE FOLLOWING APPLY TO ALL FACILITIES:
Accessible Bodies of Water:

An immediate wil penalty shall be assessed if verified that the facility has bodies of water (e.g.,
swimming pools, spas, ponds, or similar items) that are not made inaccessitderdance with statute
and/or regulations

e Pools and spas shall be made inaccessbli®ster children as specified in regulation
regardless of the prudent parent standard. Foster Family Homes and Group Homes may
allow a foster child access to fish ponds, fountains, creeks, or similar bodies of water,
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1-0070 VIOLATIONS WARRANTING AN IMMEDIATE CIVIL PENALTY 1-0070
ASSESSMENT OF $150 PER DAY PER VIOLATION (continued

provided that theorudent parent standard is applied as specified in Title 22 regulation section
89377 or 84067, respectively. An immediate civil penalty shall be assessed if it is verified the
fish ponds, fountains, creeks or similar bodies of water are not made inaccessible to fost
children and the prudent parent standard is not applied eiesppén Title 22 regulation sections
89377 or 84067, respectively.

Accessible Firearms, Ammunition or Both:

An immediate civil penalty shall be assessed if verified that the facility has firearms, ammunition o
both and one or morareaccessibleén accordance with regulations.

Refused Entry Of Authorized Licensing Staff To A Facility or Any Part Of A Facility:

An immediate civil penalty shall be assessed if verified that the facility has refused entry of authorize
licensing staff to a facilitypr any part of a facility.

Presence of an Excluded Person on the Premises:

The term fAexcluded persono should be interpre
enforceable California Department of Social Services order of exclusion. To piovetation,

the California Department of Social Services must show that it complied with the exclusion notice
requirements of Health and Safety Code Section 1558, 1568.092, 1569.58 or 1596.8897 by informing
the licensee of the exclusion; the Departnveoitild issue and serve an order of exclusion upon the

i ndividual and the |icensee. The term fAexclu

e Any person under a presently enforceable California Department of Social Services order
of exclusion.

e Any person subject to a final order of exclusion.

e Any person subject to an Order of Immediate Exclusion (these persons are lawfully
excluded while a final exclusion decision is pending).

It does not include;:

A person subject to a nammediate exclusion acin which does not yet prohibit presence.
A person who has yet to submit to a background check (even if they are unlawfully
working or residing in a facility without a clearance or exemption.)

A person subject to a Caregiver Background Check Bureau tartlerminate, remove, or
bar pending a criminal record exemption decision.

A person who has been notified by the Caregiver Background Check Bureau that they
cannot be at the facility due to a rexemptible crime.

The law sets forth a separate and distit ci v i | penalty scheme for .
person cleared, exempted or transferred prior to presence, or failure to comply with a Caregiver
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0070 VIOLATIONS WARRANTING AN IMMEDIATE CIVIL PENALTY 1-0070
ASSESSMENT OF $150 PER DAY PER VIOLATION (continued

Background Check Bureau removal order. These civil penalty provisions are found in the
background check statutes and regulations.

Caution is advised as exslion orders must be presently enforceable at the time of the alleged
violation. Some orders are for a limited duration or may be vacated prior to reaching a final
decision. Other orders may contain conditions which allow some level of presence and/or
contact. If necessary, a legal representative should be consulted.

Violations That Result In the lliness, Injury, or Death of a Client (except for Residential
Care Facilities for the Chronically Il or Foster Family Homeg:

An immediate civil penalty shidbe assessed if verified that as a resultabkation a client
became ill, injured, or died.

FOR ALL CATEGORIES EXCEPT FAMILY CHILD CARE HOMES:
Fire clearance violations:

All categories except family child care homes are subject to an immediatpesialty of $150.00 per
day until the violation is corrected under these circumstances:

o Failure to maintain the conditions of the fire clearam@uding but not limited to:
o Overcapacity (when it offendkefire clearance)
0 Inoperable smoke alarms
o Inoperable fire alarms

The Licensing Program Analyst should obtain a copy of the fire clearance (STD 850) at the time of th
file review and prior to a facility visit. This step will provide the Licensing Program Analyst with
conditions that are to be nméined by the licensee. If the licensee is operating outside of those
conditions there will likely be a fire clearance violation. The following questions may be helpful in
determining if a civil penalty is warranted:

e Is the client census greater thanawts approved by the fire clearance (STD 850)7?

e Does the ambulatory status of any client exceed the limitations of the approved fire
clearance?

e Are all facility fire alarm systems or smoke alarms operable? If you have any questions,
did you contact th&ére authority having jurisdictich

e If there is a protective separation room in the home/facility, is the room approved by the
fire authority having jurisdictioP

At times the Licensing Program Analyst may have difficulty determining whether or notcéefirance
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0070 VIOLATIONS WARRANTING AN IMMEDIATE CIVIL PENALTY 1-0070
ASSESSMENT OF $150 PER DAY PER VIOLATION (continued

violation has occurred.When conditions posa potential hazard but the Licensing Program Analyst
cannot clearly determine a fire clearance violation exists, the Licensing Program Analyst may const
with the fire authority having jurisdiction.

Fire clearance violations For Residential Facilities oy (assessment exceptions)

The licensee shall be cited for fire clearance violations. However, the civil penalty shall not be asses:
if the licensee has done either of the following:

e Rrequested the appropriate fire clearance based on ambulatorgmbalatory, or bedridden
status priortothé i censi ng Pr eigtraadihe Alatisidnyspendirg (if necessary,
the Licensing Program Analysthall verify whether or not the fire clearance has been
requested.); or

e linitiated eviction proceedirsgpriortothdc i censi ng Pr oigf.r am Anal yst

A licensee denied a clearance for bedridden residents shall be cited, but may appeal to the fire autho
and, if that appeal is denied, may subsequently appeal to the Office of the State Fire Maisttad)la

not be assessed an immediate civil penalty until after the final appeal to the State Fire Marshal
decided, or after 60 days has passed from the date of the citation, whichever is earlier.

When alicensing Program Analystites and assesses ammediate civil penalty for a licensee not
having a proper fire clearance for a bedridden client, the licensee shall be cited for an immediate ci
penalty and assessed $150 per day, per violation. The civil penalty shall be assessed until the licer
either:

e |Initiates eviction proceedings, or
e Requests the appropriate fire clearance based on ambulatory, non ambulatory, or bedrido
status, and the decision is pending.

Licensees denied a clearance for bedridden residents may appeal to the fiityaunttiaf that appeal is
denied, may subsequently appeal to the Office of the State Fire Mar$hal Licensing Program
Analyst shall not asse an immediate civil penalty until the final appeal is decided or after 60 days has
passed from the date of thigation, whichever is earlier.

Absence of Supervisior{except Child Care Facilitie3:
Whenever the Licensing Program Analyst <cites
that the | icensee was ci t eedfollawohg qestiom mag beshelpfutie ¢

determining if a civil penalty is warranted:

e Was there an absence of supervision that placed the health and safety of clients at risk?
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0070 VIOLATI ONS WARRANTING AN IMMEDIATE CIVIL PENALTY 1-0070
ASSESSMENT OF $150 PER DAY PER VIOLATION (continued

CHILD CARE FACILITIES ONLY:
Absence of Supervision:

An immediate civil penalty shall be assessed until the violation is corrected unddrithege
circumstances:

e A childisleft unattended;
e A child is left alone with a person under 18 years of age;
e A child wandered away due to a lack of supervision

1-0072 ADDITIONAL CIVIL PENALTY ASSESSMENTS 1-0072

CHILD CARE CARE FACILITIES

FAILURE TO RETURN CONFIRM ATION OF REMOVAL FORM 1 FAMILY
CHILD CARE HOMES ONLY

The licensee must return a confirmation of removal form, sent byC#Higornia
Departmenbf Social Serviceswithin five days of the date of the form that confirms
under penalty of panyy that the individual has been removed from the facility. The
California Departmentof Social Serviceshall assess a civil penalty of $50 per day
for failure of the licensee to comply withe requirementda return the confirmation

of removal form withn five days.

Note: Refer to EM Section-D070, if it is verified that an excluded person is present
on the premises of the family child care home.

FOR SUBSEQUENT VI OLATI ON OF PARENTO6S RI GH
INSPECT ANY CHILD CARE FACILITY OR RETALIATION

No child care facility shall di scri minat
parent or authorized representative because the parent or authorized representative
has exercised his or her right to inspect tinddd care facilityor has lodged a
complaint with theCalifornia Departmentof Social Servicesgainst the child care

facility.

If any child care facility denies a parentaarthorized representativiee right to enter
and inspect a facility, or retaliategainst any childr ch | | d éhsor quéorized
representativethe department shall issue the facility a warning citation.

For any subsequentviolation of this right the California Department of Social
Services shall take appropriate action including (but not limited to), license
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0072 ADDITIONAL CIVIL PENALTY ASSESSMENTS (Continued) 1-0072

revocation and imposition of a civil penalty upon the home of $50 per violatiee
Health and SafetyCode Section 1596.85%(cand Title 22 Regulation Section
102419(f).)

POSTING SITE VISIT REPORT NOTICE

The California Departmentof Social Servicg avritten notice of a site visit to a
licensed child care facility shall remain posted for 30 consecutive days, except that a
family child care home shall comply with the posting requirements only during hours
when children are present.

Failure by a licensed child care facility (center or home) to comply with this posting
shall result in anmmediate civil penalty of$100. [See Heath and SafetyCode
Section 1596.817(b)]

POSTING LICENSING REPORT OF FACILITY VISIT OR COMPLAINT
INVESTIGATION THAT RESULTS IN A TYPE A VIOLATION

Each licensed child care facility shall post a copy of any licensing report pertaining to
the facility that @cuments either a facility visibor a complaint investigation that
results in a citation for a violation that, if not corrected, will create a direct and
immediate risk to the health, safety, or personal rights of children in care. The
licensing report sill be posted immediately upon recgigtljacent to the site visit
postings required pursuant to Section 1596.817 (see abovenarmd immediately
adjacent to, the interior side of the main door to the facility and shall remain posted
for 30 consecutiveays.

A family child care home shall comphyith the posting requirementuring the
hourswhenchildrenare present.

Failure to comply shall result in ammediate civil penalty of$100Q
(SeeHealth and SafetZode Section 1596.8595(a)(3).)

POSTING REPORTS VERIFYING COMPLIANCE OR NONCOMPLIANCE

The child day care facility licensee shall post a licensing report or other appropriate
documents verifying the | icens&aliomiacompl.i
Departmenbf Social Servicasorder tocorrect a deficiencif the citation wasssued

for a violation that, if not corrected, will create a direct and immediate risk to the
health, safety, or personal rights of children in care. The licensing report or other
document shall be posted immedigtepon receiptadjacent to the site visit postings

required pursuant to Section 1596.8d%, or immediately adjacent to, the interior

side of the main door into the facility and shall be posted for 30 consecutive days.
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0072 ADDITIONAL CIVIL PENALTY ASSESSMENTS 1-0072
A family child care home shall complyith the posting requirementiuring hours
whenchildrenare present.

Failure to comply shall result in ammediate civil penalty of $100.
(SeeHealth and SafetZode Section 1596.8595(b)(3).)
11RM-01
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1-0075

QUICK REFERENCE 1 CIVIL PENAL TIES

1-0075

TABLE 1: FAILURE TO MEET POCOR REPEAT VIOLATIONS

Failure to Meet POC Date

For Deficiencieg
(Use LIC 421)

Civil Penalties for Repeat Violations
(Use LIC 421)

Type of
Facility

First cited violation if not correctedg

Second cited violation within 12 months o
the last violatiof

Third or subsequent cited violation within
12 months of the last violation

Residential Care
Facility for the
Elderly

$50 per violation per day

$150 immediateper violation then $5@er
violation per day until corrected

$1,000 immediateper violation ther$100
per violationper day until correctdd®

Residential Care
Facility for the

$50 per violation per day

$150 immediateper violation then $5@er
violation per day until corrected

For serious violations, $1,000 immediate
per violaton then $10@er violationper day

Chronically 1l until corrected.For norserious violations,
$150 immediate per violation then $50 pe
violation per day until correctet®

Community $50 pe violation per day $150 immediateper violation then $5@er | $150 immediateper violation then $150 pe

Care Facility violation per day until corrected violation perday until corrected.

Including Foster
Family Agency
Excluding Foster
Family Homes

Child Care $50 per violation per day $150 immediateper violation hen $50 per | $150 immediateper violation then $150 pe
Centers violation per day until corrected violation perday until corrected.

Family Child $50 per violation of Section 10241 $150 immediaté per violation then $50 per| $150 immediateper violation then $150 pe
Care Home (a)(8), (b), (c), (d), (d)(1), or (d)(2)| day per violation oSection 102419 (a)(8), | day per violation oSection 102419 (a)(8),

per day until corrected.

(b), (c), (d), (d)(1), or (d)(2until corrected

(b), (c), (d), (d)(1), or (d)(2yrtil corrected?

The immediate penalty is assessed on the dageib@nddeficiency is citedvithin 12 months(for one day only); d& penalty begins the day aftdtis immediate civil

penalty assessment and continues until the deficiencyrsated. There is no daily maximum

FFAs are cited for violations found in Certified Family Homes (CFHs). FFAs are not assessed penadjpesitasiolationsound indifferent CFHs unless special

criteria are met (see EMJ06Q 1-0065).
Thepenalties in this columdo not apply to the following violationsBackground Check, Unlicensed Operation or tledations listed irEM 1-0070.
Does not apply to Background Check or Unlicensed Operation.

Do not assess the $150 immediaivil penalty for serious violatiorsted in Table 2.

11RM-01

20

July 2011



1-0075

TABLE 2: IMMEDIATE ASSESSMENT FOR SERIOUS VIOLATIONSISTED IN EM 1-0070

QUICK REFERENCE i CIVIL PENAL TIES (coninued)

1-0075

Type Sickness, Injury, | Fire clearance | Absence of | Accessible Accessible Refusing Presence of
of or Death as a violations supervision | Bodies of Firearomsor |CCL 6 s [ Excluded
e Result of (Use LIC 421€) (UseLIC421C) | water Ammunition | to a Facility | Person at
Facility Deficiency (Use LIC 421C) (Use LIC 421C) (Use LIC 421C) Facility
(Use LIC 4210) (Use LIC'421C)
Residential Care | $150 per violation | $150 per violation| $150 per $150 per $150 per $150 per $150 per
Facility for the per day until per day until violation per violation per violation per violation per violation per
Elderly* corrected corrected day until day until day until day until day until
corrected corrected corrected corrected corrected
Residential Care N/A $150 per violation| $150 per $150 per $150 per $150 per $150 per
Facility for the per day until violation per violation per violation per violation per violation per
Chronically 1l corrected day until day until day until day until day until
corrected corrected corrected corrected corrected
Community Care | $150 per violation | $150 per violation| $150 per $150 per $150 per $150 per $150 per
Facility? per day until per day until violation per violation per violation per violation per violation per
Including Foster Family | correctedexcludes | corrected day until day until dayuntil day until day until
Agency, Excludig Foster Family corrected corrected corrected corrected corrected
Certified Family Homed Homes)
Child Care Centefs | $150 per violation | $150 per violation| $150 per
per day until per day until violation per | $150 per $150 per $150 per $150 per
corrected corrected day until violation per violation per violation per violation per
corrected day until day until day until day until
corrected corrected corrected corrected
Family Child Caré | $150 per violation | N/A $150 per $150 per $150 per $150 per $150 per
Homes per day until violation per violation per violation per violation per violation per
corrected day until day until day until day until day until
corrected corrected corrected corrected corrected
The civil penalties on this chart apply if ittlee initial or £ repeat violation. If it is the" repeat or subsequent repeat violation, Tesele 1
i For these facilities, apply the civil penalties on thisle; donot assesshe repeat violation civil penaltidsund on Table 1
% Foster Farity Agencies are cited for violations and assessed for penalties found in their Certified Family Homes (CFHs).
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1-0075 QUICK REFERENCE i CIVIL PENAL TIES (continued) 1-0075
TABLE 3: UNLICENSED FACILITY

Type of Facility UnIicenseigsfﬂguizt%/A)Operation

Residential Care Facility | Facility has 15 dayafter the notice of violatiorip submit acomplete application. When a completed application has ng

for the Elderly been submittedifter the 15tiday:

A Assess penalty of $100 per day per residentaetieely for the first 6 days

A Assess a penalty of $200 per day per resiftergach day of violation after thé' 16 daysuntil a completed
application is submitted or operation ceases

Residential Care Facility | Immediate perty of $100 per day per residetitrough the 18 day after the notice of violationntil a completed

for the Chronically Il application is submitted or operation ceases. When a completed application has not been salftenitted,15tiday:

A Assess a penalty of $200 peyaeer residentintil a completed application is submitted or operation ceases

Community Care Facility | Facility has 15 dayafter the notice of violatioto submit acomplete application. When a completed application has ng

been submittedafter the 15t day:

A Assess a penalty of $200 per day until a completed application is submitted or operatian ceases

Child Care Facilities Facility has 15 dayafter theissuance othe Notice of Violation in Violation of Lawto submit acomplete application.

When a ompleted application has not been submitsér the 15tiday:

A Assess a penalty of $200 per day until a completed application is submitted or operatian ceases
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1-0075 QUICK REFERENCE i CIVIL PENAL TIES (continued) 1-0075

TABLE 4: BACKGROUND CHECKVIOLATIONS

Type Background Check Violations
of (Use LIC 421B)
Facilit *  Failure to obtain background check clearance or exemption prior to presence in the facility (not including an exclu
y person on the premises [see sectidDI0])
*  Failure to submit a tresfer of background check clearance
* Failure to obtain approval of an exemption transfer prior to presence in the facility
e Failure to comply with confirmation of removal requirements (Applies to all facility types except for Community Car
Facilities.)
All Residential $100 immediate per person per day up to 5 days; $100 immediate per person per day up to 30 Yags $abs2quent violatior
Care Facilities within 12 months
Including Foster Family
Agencies Excluding
Certified Family Homes?
Child Care $100 immediate per person per day up to 5 days; $100 immediate per person per day up to 30 Yaysstdrs@quent violation
Facilities within 12 months

R Civil Penalties in this chart do not apply to an excluded person on the premisescti®eel€70 for excluded person civil penalties.

Foster Family Agencies are cited for violations and assessed for penalties found in their Certified Family Homes (CFHs).

=
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1-0075 QUICK REFERENCE i CIVIL PENAL TIES (continued) 1-0075

TABLE 5: CIVIL PENALTIES FORSPECIFIC CHILD CAREVIOLATIONS

Type of Parent 6 s Ri|l29orsubsequent Failure to comply with Posting Requirements Failure to return

e Addendum (Regarding | violation for failure to LR Ge signed copy of
Facility Exclusi - ol

xclusion or allow parent or Confirmation of

Reinstatement) not guardian to enter and e Site Visit Noticei Failure to Post for 30 | Removal form to
given to parent, signed | inspect facility or for days licensing within
copy not maintained or | retaliation/ e Type A Violations Failure to Post for | five daysof the

not given to Licensing | discrimination 30 days date ofthe form.

upon request stemming from a e Proof of Correction of Type A R

Use LIC 4218 o

( ) request to enter or Violations i Failure to post for 30 days

Iodgln% a complaint.
Use LIC 4218)

Day Care Center{ N/A $50 per violation $100 immediate per violation N/A
Family Child Care| $100 immediatger o $100 immediate per violation $50 per day
Home parentfor a maximum | $50 per violation
of five days
11RM-01 July2011
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EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0090 FORCLOSURES, BANKRUPTCY AND CONTROL OF 1-0090
PROPERTY IN ADULT AND SENIOR CARE FACILITIES

l. Control of Property in General

AControl of propertyo is a requirement 1| mpose
meaning alice see must maintain Acontrol o for the dui
the licensed facility property, a licensee would not be capable of complying with the licensing

nstatutes, rules, and regul ationso applicabl e

Accordingly, Health and Safety Code sections 1520(a) and (g), 1568.04 (a)(1) and (d),
1569.15(a) and (f) support the requirement that every license applicant demonstrate that they
have control of the proposed facility property in order to establish thiétiydao comply with the
licensing statutes, rules and regulations. In short, a licensee must always have the ability to
comply with the statutes and regulations applicable to the license issued. To meet this licensing
requirement, the licensee must Bawninterrupted control over the licensed property.

Control of property is defined in regulation [California Code of Regulations, Title 22, section
80001(c)(18) for Adult Residential Facilities, Adult Residential Care Facilities for Persons with
Special Halth Care Needs and Social Rehabilitation Facilities; section 82001(c)(12) for Adult
Day Programs; section 87801(c)(10) for Residential Care Facilities for the Chronically Ill; and
section 87101 (c)(15) for Residential Care Facilities for the Elderlgg Department may

require evidence of control of the licensed property at any time. Control of property may be
shown by any of the following documents:

a. a Grant Deed showing ownership in the name of the applicant/licensee; or

b. An executed lease agreent or rental agreement between the property owner and the
applicant/licensee; or

c.a cour't order or similar document t hat sho
the property.

The LIC 200 (Application for a Community Care Facility or Resiagg@@are Facility for the

Elderly License) requires that the applicant state whether he/she/it owns or rents the proposed
facility property and if rented or leased, the name, address and phone number of the property
owner. The applicant is also requiredprovide proof of control of property at the time of
application (LIC 281 Application Instructions for a Facility License).

If a licensee loses control over the property, the license is usually forfeited and the person/entity
thatdoeshave control musapply for and obtain a license, if the operator intends to continue
operating the facility.
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1-0090 FORCLOSURES, BANKRUPTCY AND CONTROL OF 10090
PROPERTY IN ADULT AND SENIO R CARE FACILITIES
(Continued)

Eviction and Control of Property

If a licensee is evicted from a facility, the licensee no longer has the right to exclusive possession
and, as a result, no |l onger has folongdrhasl 0 of
the ability to comply with the licensing statutes and regulations applicable to the previously

licensed facility. The license should be considered forfeited as the eviction is equivalent to a

transfer of the facility to the evicting partyert a mi ni mum, a transfer of
leasehold interest in the facility property that qualified the licensee to hold a license.

When a licensee loses control of property due to being evicted the licensing program analyst
must consult the licengignprogram manager and if needed, the Enforcement Unit attorney.
Whenever there are clients/residents in care at the time of licensee eviction, the Regional
Manager and the Program Office must immediately be notified. The Regional Manager or
delegate mughen immediately notify the clients/residents, responsible parties (if applicable),
placement agencies (if applicable), Adult Protective Services and the local long term care
ombudsmandés office.

Il. Control of Property: Foreclosures

A foreclosure is adrmal action by a bank/lender to take the property from the owner/borrower
when the owner/borrower has defaulted on his/her/its debt obligation. The lender does not take
title until the foreclosure process has been completed. The foreclosure prodese tetween

4 months (noxudicial foreclosure) and several years (judicial foreclosure).

Forecl osur es: il i censee/ owner o

The following is general information related to foreclosures against a licensee when the licensee
owns the facility property (als@ferred to in this document as the "licensee/owner"). Every case
should be analyzed individually as there are many variables that may exist. In any case, where a
licensing program analyst becomes aware of a foreclosure against a licensee/ownenging lic
program analyst must consult with their licensing program manager. In addition, the
Enforcement Unit attorney should be contacted to obtain information on how the license has
been affected by the foreclosure.

In most cases, the licensee/owner du&dose control of the property until the foreclosure

process has been completed. At the conclusion of the foreclosure proceedings, the lender/bank
has either taken title to the property or sol
sale. In either instance, the licensee no longer has control of property.

A licensee may lose control of the propdrgforethe conclusion of the foreclosure process if a
receiver (person/entity appointed by the Court) is appointed and the receiraeasontrol of

the property while the foreclosure is proceeding. Please see the section entitled "Receiverships
During a Foreclosure or Bankruptcy Proceeding
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1-0090 FORCLOSURES, BANKRUPTCY AND CONTROL OF D090
PROPERTY IN ADULT AND SENIOR CARE FACILITIES
(Continued)

Typically, the licensee has lost control of property even if the licensee remains on the property
after the conclusion of the foreclosure process. Tesdiee no longer has control of the

property as the licensee no longer owns (holds title to) the property or has the right to exclusive
possession. If the licensee has commenced legal action to challenge the foreclosure and remains
in possession, the Conumity

Care Licensing Division may allow the licensee to pursue his/her/its claims prior to taking

further action. The licensing program analyst should consult with his/her licensing program
manager and the Enforcement Unit attorney under these circu@stan

In the unusual event that the bank/new owner immediately leases the property back to the

licensee, the licensee could claim to have the maintained the uninterrupted control of the

property necessary to keep his/her/its license. The leasebackivawelto be immediate,
however, as any delay would interrupt the Iic
of the license.

Forecl osur es: filicensee/l esseeo

The following is general information related to foreclosures against an owner gfeatgrehen

the licensee leases the facility property from that owner (also referred to in this document as the
"licenseel/lessee”). Every case should be analyzed individually as there are many variables that
may exist. In any case, where a licensing paoganalyst becomes aware of a foreclosure

against the owner of a property that a licensee is leasing, the licensing program analyst must
consult with their licensing program manager. In addition, the Enforcement Unit attorney should
be contacted to obtainformation on how the licensee's license has been affected by the
foreclosure.

Situations may arise where the licensee has leased the facility property from the owner and the
owner loses the property through foreclosure. In most cases, the owneodoss iontrol of

the property until the foreclosure process i s
control is not affected during the foreclosure process as long as the owner still has control of

property.

After the foreclosure process is cpiete and the owner has lost title of the property, the
determination must be made whether the owner's loss of title to the property affects the
licensee/lessee’s control of the facility property. Whether the licensee/lessee loses control of

propertywild epend on the terms of the | ease, the te
priorities between the |icensee/l esseebds | eas
I f the |icenseesd | easehol d eichtosue et hdose prnice

of the property remains uninterrupted and his/her/its license is unaffected by the foreclosure.
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1-0090 FORCLOSURES, BANKRUPTCY AND CONTROL OF 1-0090
PROPERTY IN ADULT AND SENIOR CARE FACILITIES
(Continued)

| f the new ownerdés title has priority and the
licensee/lessee has lost control of the property and the license is forfeited. Loss of €ontrol o
property in this situation may be avoided if the new owner executes a new lease or recognizes

the |Ilicenseebs | ease allowing the |licensee to
may apply to afford the licensee additional time beforeheerisust vacate the property.

If a licensee/lessee is abruptly evicted because its lessor (property owner) lost control of the
property through foreclosure, the licensee should be given an opportunity, and Community Care
Licensing Division assistance, tmse the facility and allow the clients/residents to relocate.

While the Department is not a placement agency and has no authority to relocate
clients/residents, the Community Care Licensing Division is responsible for coordinating
planning of the relocain process (see Evaluator Manual, Reference Material, seelioq).

The regional manager, and Adult and Senior Care Program Office must be immediately notified
in this situation. The regional manager or delegate must notify the clients/residgrussitgs

parties (if applicable), placement agencies (if applicable), Adult Protective Services and the local
longt er m care ombudsmands office.

In general, the licensee should have notice of the foreclosure action and time to alert the
clients/residerst of the need to relocate. A licensee would not be allowed in this case to relocate
clients/residents to an unlicensed setting or to a second facility operated by the licensee if doing
so exceeded the capacity of the second facility. The emergencedredstation plan would

not be applicable in this situation. The licensing program analyst should consult with his/her
licensing program manager and the Enforcement Unit attorney under these circumstances.

Foreclosure and Clients/Residents

Once a lendetakes control of property, clients/residents may still be residing at the facility. The
licensing program analyst should not automatically issue a Notice of Operation in Violation of
the Law and should allow the lender and/or its management compaleyda application for a
license to operate the facility pending its transfer to a third party. If the lender does not intend to
continue operating the facility, all residents should be relocated immediately and a Notice of
Operation in Violation of the aw may be appropriate. While the Department is not a placement
agency and has no authority to relocate clients, the Community Care Licensing Division is
responsible for coordinating planning of the relocation process (see Evaluator Manual, Reference
Mateilial section 31000). The licensing program analyst must consult with the licensing
program manager and the Enforcement Unit attorney when a lender takes caoopleofy and

this situation becomes an even higher priority when clients/residents amesting on the
facility property.
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1-0090 FORCLOSURES, BANKRUPTCY AND CONTROL OF 10090
PROPERTY IN ADULT AND SENIOR CARE FACILITIES
(Continued)

I1I. Control of Property: Bankruptcy

The following is general information related to bankruptcy and the effects on control of property.
Every case should be analyzed individually as there are many variables that may exist. In any
case, where a licensing program analyst bexoaware of a bankruptcy either against a licensee
that owns the facility property or against the owner of the facility property where the licensee
leases that property, the licensing program analyst must consult with his/her licensing program
manager. rl addition, the Enforcement Unit attorney should be contacted to obtain information
on how the licensee's license has been affected by the bankruptcy.

In general, a bankruptcy proceeding is an action by a debtor for relief or protection from

cr edi anosr Bhé licending program analyst is not authorized to take any action against the
licensee upon learning a licensee is in bankruptcy until the licensee loses control of the property
or there is a violation of licensing laws/regulation. The licensingrnam analyst must first

consult with his/her licensing program manager and the Enforcement Unit attorney before taking
any action.

The licensing program analyst and the licensing program manager may also consider whether a
solvency audit should be negsted. A solvency audit provides a determination regarding

whet her an applicant's or |icenseeds financi a
adequate care and supervision to facility clients. A solvency audit is not appropriate simply
becausehe licensee is in the bankruptcy process however, violation of licensing laws/regulation
(such as inadequate food and/or supplies) may indicate financial stress. Please see Evaluator
Manual, Reference Material, Enforcement Actions, sectie@ds0D througy 1-0790 for

additional information.

Bankruptcy: "licensee/owner"

I n most cases the |icenseeds control of prope
property is sold or a receiver takes possession (please also refer to the recenvfershaiion

listed below). In aeorganizatorb ankr uptcy, the | icenseeds cont
liquidatonb ankruptcy, a receiver i s appointed or tF

of the property ends.

Bankruptcy: "licensdtessee"

In a reorganization bankruptcy where the licensee is leasing the property from the owner in
bankruptcy, the licensee should be able to maintain control of the property under the lease. In a

|l iquidation bankr upt cyissolybuttherinaphct of the sélehoa theo wn er 6
|l icensee/l esseebs control will depend on seve
manual. The licensing program analyst must consult with their licensing program manager and
Enforcement Unit attrney.
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1-0090 FORCLOSURES, BANKRUPTCY AND CONTROL OF 10090
PROPERTY IN ADULT AND SENIOR CARE FACILITIES
(Continued)

V. Receiverships During a Foreclosure or Bankruptcy Poceeding

The licensing program analyst may become aware of a situation where a court imposes a
receivership. The following is general information regarding receiverships. When a licensing
program analyst becomes aware that a court has imposed a iIEapivitie licensing program
analyst must discuss this situation with his/her licensing program manager. In addition, the
licensing program analyst and licensing program manager should staff any receivership with the
Enforcement Unit attorney to determwwlat further action is necessary.

A bank/lender may obtain a court appointed receiver during the foreclosure process to take
possession of the property, manage the revenues collected at the facility, and/or to otherwise
protect t he v atulteintevest. Sinhlarly, b eankcugtay dosirt ngay impose a
receivership during certain types of bankruptcy actions. The receiver is typically placed at a

property in bankruptcy to take possession of the property, manage the revenues collected at the

faci | i ty, and/or to otherwise protect the val uce

The duties of the receiver stated in the court order will determine whether the licensee has lost
control of the property and whether the receiver must apply for and obtain a litfetihse.

receiver is managing the facility or takes control of the property, the receiver must submit an
application and obtain a license. The licensing program analyst must contact the Enforcement
Unit attorney to determine if it is necessary for the nezretio apply for a license.

If the receiver must obtain a license (i.e., the receiver intends to engage in conduct at the facility
for which a license is required by taking control of the property, managing the facility, or

providing care and supervisiottje licensing program analyst should work with the receiver to
avoid closing the facility or disrupting the
is pending. A notice of operation in violation of law is generally not necessaryrédéieer

files an application for a license immediately following his/her/its appointment by court order as

a receiver. In this case, a criminal record background clearance must immediately be acquired.

V. Control of Property: Other

Sharing Informatio about the Licensee

CCLD should not discuss the financi al cCircums
and should only provide information about the licensee to the lender that is available to any
member of the public.

Caring for Clients/IRsidents

A |l icenseeds | oss of

control of theitggr ope
admi ssion agreement obl

rty
l gations to provide f

(0]
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1-0090 FORCLOSURES, BANKRUPTCY AND CONTROL OF 10090
PROPERTY IN ADULT AND SENIOR CARE FACILITIES
(Continued)

Caring for Clients/Residen{€ontinued)

Licensees should give notice to the clients/residents of the impending lossrof and allow

the clients/residents time to make arrangements for his/her relocation. If the licensee abandons

the property and the clients/residents, the licensee may be held liable and the Regional Office
should act so that the relocation of clientsitents can begin. While the Department is not a
placement agency and has no power to relocate clients/residents, the Community Care Licensing
Division is responsible for coordinating planning of the relocation process (see Evaluator

Manual, Reference Matial, section 41000). The regional manager, and Adult and Senior Care
Program Office must be immediately notified in this situation. The regional manager or delegate
must notify the clients/residents, responsible parties (if applicable), placemecieadén

applicable), Adult Protective Services and the localf®mnc ar e ombuds mands of f

Client/resident relocation may not be necessary if the lender or third party acquirer of control
intends to take over the operation of the facdity filesan application for a license. These

situations must be assessed on a-bgsease basis. The licensing program analyst must

immediately contact the licensing program manager and Enforcement Unit attorney when it is
discovered that a licensee has aband@nfacility and clients/residents are still present at the

facility location. In these cases, the regional manager, and Adult and Senior Care Program Office
must immediately be notified. The regional manager or delegate must then immediately notify
clients/residents, responsible parties (if applicable), placement agencies (if applicable), Adult
Protective Services and the locallenger m car e ombudsmands office.

Change in Officers of a Corporation

There is no loss of control of property when there isange in an officer of a corporation
because the control of property remains with the corporation and not the individual.

Death of a Partner

Situations regarding control of property when there is a death of a partner in a business
partnership will reque the licensing program analyst to consult with his/her licensing program
manager and the Enforcement Unit attorney.

3 Party Disputes

If the licensee is in dispute with & party about who controls the property the licensing
program analyst shoulaaosult with his/her licensing program manager and the Enforcement
Unit attorney to assess the situation and determine if any further action is necessary. This
includes disputes over control after a bankruptcy or foreclosure.

For additional information onontrol of property, please also refer to Evaluator Manual,
Reference Material, Applications, sectio®374.
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1-0100 NON-COMPLIANCE WITH THE LICENSING LAWS 1-0100
AND REGULATIONS

One of the goalsfahe Community Care Licensing Division is to ensure that all licensees
are in substantial compliance with the licensing laws and regulations. In keeping with
this philosophy, it is the policy of the Division to ensure that licensees are afforded an
oppotunity to correct deficiencies which have an immediate or potential risk to the
health, safety or personal rights of clients in care prior to initiating an administrative
action. If deficiencies are corrected within a reasonable time frame and civiigeaad

not assessed, the licensee is considered in substantial compliance with licensing
standards.

A non-compliant facility is one in which the licensee has a history of immediate or
potential risk deficiencies, civil penalty assessments and/ortimteh disregard of
licensing laws and regulations. If deficiencies are not corrected, as required by the Plan
of Correction (Refer to Evaluator Manual Sectiof836D0), then further enforcement
actions may be necessary.

1-0110 CASE ASSESSMENT 1-0110

There are a variety of circumstances which may lead the Licensing Program Analyst,
Licensing ProgranManager, and Regional Manager to recommend action against a
licensee or applicant. There may be a licensee who chronically fails to comply with
licensing rguirements, or a situation where the Licensing Program Analyst has
investigated and substantiated one or more complaints against a facility.

In addition, the Licensing Program Analyst may have received information from law
enforcement, local health, éiy or sanitation officials, or sometimes from other sources,
that the licensee or applicant in question has engaged in or is engaging in criminal
conduct or other activity which creates a risk to the clients in care. In any of these
circumstances, the Laémsing Program AnalystLicensing ProgramManager and
Regional Manager will have to do a total review of the case and decide on a course of
action.

CASE ASSESSMENT CRITERIA
There are a variety of actions that can be taken with acampliant licensee or

applicant. The particular type of action recommended may depend on any or all of the
following factors:

o The seriousness of the problem(s).
o The risk of harm to clients in care.
o The length of time the Licensing Program Analyst has been working with the

licensee or applicant torrect the problem(s).
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1-0110 CASE ASSESSMENT (Continued) 1-0110

o The degree of cooperation or ability that the licensee or applicant exhibits to come
into and remain in fllcompliance with regulations within the stated time frames.

The following are some of the most common indicators found in identifying a non
compliant facility. Normally, more than one of these indicators will be present in-a non
compliant facility. TheLicensing Program Analyst should use this listconjunction
with EM Section 34200, Facility Evaluation (Assessing the risk of violatido)
determine whether to initiate a facility compliance plan, schedU@m@Compliance
Conference or submit a requésr administrative action. This is not an-aitlusive list

and there may be other issues or combination of prolileatsvould necessitate one of
the actions listed above.

1. Evidence of imminent danger to the clients due to:
a. Physical abuse
b. Sexual abuse
C. Questionable/wrongful death
d. Serious unexplained injuries
e. Serious medical emergency
f. Lack of supervision resulting in any of the above
g. Neglect or abandonment of facility/clients by licensee or staff
h. Accessibility of bodies of water
I. Leaving vulnerable cliestunattended in automobiles
. Accessibility of firearms and ammunition
K. Serious physical plant, structural, or fire safety issues
2. The fire clearance (if required) has been denied or revoked.
3. The licensee, employee, or nolent resident has been arrested dr convicted

of a nonrexemptible crime or a violent felony or misdemeanor or has had an
exemption granted for a criminal record conviction and then receives a
subsequent conviction.

4 The licensedas a history of citations and civil penalties forf@nal Background
clearance violations.

5] The licensee continues to use corporal punishment after the licensee has been
cited and advised that this is a personal rights violation.

6. The facility has a history of Type A or B violations cited during diffawisit.
Please refer to Reference Material Sectie4280 on Facility Evaluation for the
definitions of Type A and B violations

7. The licensee has a history of not correcting Type A or Type B violations within
the Plan of Correction date
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1-0110 CASE ASSESSMENT (Continued) 1-0110

8. The licensee has been assessed civil penalties two or more times for the same
violation(s.

9. The licensee has a history of intentional disregard or willfolation of the
licensing laws and regulations where the same type of deficiencies have been
cited over a period of time

10. The licensee is or has operated an unlicensed facility prior to becoming licensed

11. The licensee is operating the facilitytviminimal financial resources which has
affected the care and supervision of cl

12. The licensee has a history of hiring unqualifstaff.

13. The facility has a pattern of continual overcapacity

14. There are misdaeanor arrests or convictions of licensee or employees

15. The licensee has expanded their business to include three or more facilities over a
short period of time which has affected
af fected t Hitytomeéecthe meeds ofdluienta. b i

16. The facility is unsanitary, constantly dirty and poarigintained.

17. The facility has a history of high turnover in administrative and direct care staff

18. The facility has a history of no planned acte#iprograms for their clients.

19. The facility has a history of inadequate storage and retention of medications or
mismanagement and recording of medications.

20. The facility has a history of poor food service/storage.

21. Adverse conditions exist wth have a direct relationship to the health and safety
of clients.

22. Conditions indicate a lack of respect for human dignity.

23. Evidence indicates licensees or employees have aided, abetted or permitted
violations of laws or regulations.

24, Misuseof cl i entds cash resources has occur
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1-0110 CASE ASSESSMENT (Continued) 1-0110

25. Evidence exists of conduct in the operation and/or maintenance of a facility which
is inimical to the hedlt, morals, welfare or safety of clients or the people of
California.

Keep in mind, when assessing a case, that California Department of Social Services and
its agents, State and county licensing staff, are delegated by law with the responsibility of
protecting clients in care. Failure of a Licensing Office to take appropriate action in a
given case could result in liability to the State and/or county. Moreover, if a Licensing
Program Analyst knowingly allows a dangerous situation to exist without ukig t
resources of the State and/or county to abate the problem, and a client is harmed as a
result, he or she could incur some personal liability.

Once a facility has been identified as rmmmpliant, the next step is the completion of
the facility compliage plan, unless the problems are serious enough to proceed with
stronger actions. Refer to Sectiorl@10. If so, consult with theicensing Program
Managelimmediately.

1-0200 FACILITY COMPLIANCE PLAN 1-0200

The Licensing Program Analyst is responsildbr initiating the LIC 9112, Facility
Compliance Plan Form. The LIC 9112 is designed to help formalize a plan of specific
actions for the Licensing Program Analyst to use to resolve facility problems with the
licensee prior tdolding an informal meet@qwith the Licensing Program Manager or a
Noncompliance Conferenceith the Regional Manager Prior to a meeting with the
Licensing ProgranManager, the Licensing Program Analyst will do a complete review
of the facilityds | errsefmsncomgliantej type of viadatiodset e r n
(A or B), period of time the facility has been out of compliance, and whether the clients
are at risk or potential risk. The Licensing Program Anaystlyze this information,

and develop a concise statement tiie problem, including a recommended course of
action.

The Licensing Program Analyshust discuss the case with tHeicensing Program

Manager and Regional Manager who will then decide whether the issues are serious
enough to discuss the problems vitbL i censi ng OfLégal€endultantalé si gne
so, theLicensing Progranvanager or Regional Manager will contact the Consultant and

note the recommended course of action.

The Licensing Program Analystitiates a facility compliance plan, by compileg the

top part and Sections A and B. Section C
be completed by either thieicensing PrograniManager or Regional Manager. The
options for theLicensing ProgranManager are either to concur, request addiiatata

or generally disagree with the plan developed by the Licensing Program Analyst. After
making a decision, theitensing Progranvanager will complete Section D and forward

the plan to the Regional Manager.
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1-0200 FACILITY COMPLIANCE PLAN  (Continued) 1-0200

The Regional Manager will either approve or reject the plan by completing Section E. If
there is agreement that the Licensing Program AnalysLamhsing ProgranManager

should have arinformal Meeting with the licensee, a discussion with the Regional
Manager should take place prior to the scheduled Informal Meeting. If the
recommendation is to proceed t&lan-ComplianceConference, a copy of the LiC112

is to be sent to thAssistantProgram Administrator oProgram Administrator when the
Regional Manager determines the case is likely to be escalated due to complaints, media
attention, etc.

At the Informal Meeting, the Licensing Program Analyst dngensing Program
Manager thoroughlygo over the facility compliance plan with the licensee, reach an
agreement for correcting the problems and answer any questions and/or concerns the
licensee may have.

During the Informal Meeting, other contacts and resources should be made available to
the licensee to assist them in reaching substantial compliance with licensing laws and
regulations. The Audit Section (refer to Section-Q700, Audit Services) is available to
assist the licensei@ obtaining compliance with the safeguarding of cliestétent cash
resources.

For example, problem licensees may, as part of the Plan of Corrbettequired to
attend a training session in theeensing Office where training is presented by the
auditor and Licensing Program Analyst. The licensee hasgihteto agree or decline
any assistance that is offered to them.

A summary of the Informal Meeting will be completed on the LIC 809 by the Licensing
Program Analyst, signed by the licensee/administrator and given to the licensee outlining
what took plae during the meeting and specifics concerning plans for correcting the
deficiencies. If it is not feasible to complete the summary during the metiad,IC

809 will still be issued, however, it must be documented on the form that detailed
information rgyarding the conference will follow. The folleup letter or correspondence
should be sent by certified mail to the licensee within five calendar dbhybe
conference. This shall be documented and reflected on the Field Automation System
(FAS). (See EMbsection 33011, Documentation Requirements for Child Care Facilities,
regarding additional documentation needed on the LIC 809 or letter)

The licensee should be advised at the end of the Informal Meeting that failure to correct
deficiencies by the givedue dates, agreed upon during the meeting, could result in a
Non-ComplianceConference.

The Licensing Program Analyst shall make an unannounced foiowvaluation to
verify that the corrections have been accomplished within the agreed upon time frame.

NOTE: Informal Meetings or Non-Compliance Conferences are not appropriate in
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1-0200 FACILITY COMPLIANCE PLAN  (Continued) 1-0200

situations of physical and sexual abuse or where there is imminensk to the
clients. These cases should be referred immediately to the Legal Division.

(All references to FAS apply to Community Care Licensing staff and do not apply to cqunties.
1-0300 NON-COMPLIANCE CONFERENCE 1-0300

The purpose of the Ne@ompliance Conference is to, in the presence of the Regional
Manager, review problem areas and impress upon the licensee the seriousness of the
situation. The need for a N@ompliance Conference may arise from a series of
repeated licensing violations, issuanaf civil penalties, informal meetings or telephone
conversations with the licensee. The licensee should be informed that unless deficiencies
are corrected and continued compliance is maintained, the case will be referred to the
Legal Division for admirstrative action. In addition, it must be made clear to the
licensee that the conference does not in any manner excuse past problems or resolve the
Department s case against the | Tedlonsee i f
Compliance Conference maye the last step prior to initiating administrative action
following unsuccessful attempts by the Licensing Program Analyst lacehsing
ProgramManager to gain compliance.

I f a | i coempiaace Bsies conld warrant legal action but, aftereduta

assessment of the case, the Regional Manager decides to work with the licensee and not
proceed with the legal action, a N@ompliance Conference must be helfiLicensing

Office staffhaveany questions concerning the need fdlosm-ComplianceCorterence,

rather than going directly to an administr
Legal Consultant should be consulted for guidance.

Prior to aNon-ComplianceConference, Licensing will notify the licensee in writing of

the time, date, plce and reason for the conference. Refer to Sectd®ii for a sample

letter to be sent to licensee. The licensee is also told that he or she may bring his or her
administrator, legal representative, CEO, or whomever he or she chooses to the
conference

Prior to the conference, thécensing Program Analyskicensing ProgranManagey

Regional Manager and any other interested or pertinent party (county representative,
Department of Education Child Development Division Representative, etc.)jrsdetlb

discuss the case and the conference presentation. This discussion should occur promptly
and when applicable.
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1-0310 DOCUMENTING THE NON -COMPLIANCE CONFERENCE 1-0310

The NonrCompliance Cordrenceshall be documented on a LIC 911Prior to the
conference, e portion of the LIC 9111 with information identifying the facility and the

list of issues or eficiencies should be&ompleted. The remainder of the forms
completed during the NorConpliance Conference. All individuals attending the
conference must be listed on the LIC 911Additionally, the form must provide a
summary of what was agreed upon between the licensee and the Regional Manager in
order to bring the facility into compliaa¢the plan of action date and the consequence(s)

to the licensee if he/she fails to take the actions within the date(s) specified on this form.
Community Care Licensing Division staff will document this process via the Field
Automation System (FAS).

It is imperative that the LIC 9111 is concise, complete and focused on the issues and
facts. Once the LIC 9111 is completed, request ttmet licensee sign the form, the
Regional Manager will sign aralcopy will beprovided to the licensee.

There may be stances when it is not feasible to complete the LIC 9111 at the time of the
conference. During such conferences, there may be numerous issues that need to be
discussed with Department staff prior to completing the summary. At tithes,

Li c en s i msgassigned lLegak Gonsultant may need to be contacted after the
conference regarding information and issues that emerge during the conference. In these
situations, the LIC 911ill still be issued, however, it must be documented on the form
that detailednformation regarding the conference will followT he follow-up letteror
correspondencshould be sent by certified mail to the licensee within five calendar days

of the conferenceThis shall be documented and reflected in FAS. (See EM Section 1
0311 Documentation Requirements for Child Care Facilities, regarding additional
documentation needed on the LIC 809 or letter.)

(All references to FAS apply to Community Care Licensing staff and do not apply to
counties.)

1-0311 DOCUMENTA TION REQUIREMENTS FO R CHILD CARE 1-0311
FACIL ITIES

Whenever a child care licensee or designee attends a meeting conducted by a local licensing
agency management representative and issueloofCompliance are discussednformal
Meetings, Non-Compliance Conferences, andCompliance Conferences), the licensee must
provide a copy of the licensing document to parents of each child in care and to parents of any
children that enroll in the facility during the following 12 months. This information must be
reflected on any licensg document resulting from the meeting.
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1-0315SAMPLE NON-COMPLIANCE CONFERENCE LETTER LANGUAGE  1-0315

Date

(Licensee Name)
(Facility Name)
(Address)

(City, State, Zip)

Dear

The policy of Community Care Licensing Division is to ensure that licensees are afforded
an opportunity to correct deficiencies prior to our initiating legal action to close a facility. With
the exception of situations where an immediate dat@elients exist, staff from thRegional
Office will work with the licensee to gain compliance and whenever possible, to prevent the
closure of the facility.

In order to accomplish this goalN@n-ComplianceConference is held with the licensee
prior to referring a case for legal action. Due to problems that currently exist at your facility, we
would like to give you an opportunity to bring your facility into compliance. Therefore, we have
scheduled a conference with you on , at in the
Regional Office at the above addy@ss. attendance at this conference is

mandatory

The purpose of the conference is to discuss the existing deficiencies, any current problem
areas in the operation of your facilithe seriousness of the situation, and the legal action which
will be taken by the Department if the situation is not corrected. Your continued noncompliance
will result in a referral for legal action, so it is extremely important that all deficiencies be
corrected in a timely manner.

If you wish, you may bring someone to help you in this review. It can be any person or
persons of your choosing who may be of assistance to you. Also, if you are unable to keep this
appointment, please contact at () , immediately so we may
reschedule it as soon as possible.

Sincerely,

Regional Manager
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1-0320 COMPLIANCE PLAN CONFERENCE CRITERIA 1-0320

The Compliance Plan is a Plan©@bérrection submitted by the licensee dhd Regional

Office that establishes specific actions the provider will take to improve the operation of
the facility. The Compliance Plan is an enforcement tool that may be appropriate in a
variety of situations wére enforcement intervention is warranted. It is not an option
when there is an immediate threat to the health and safety of clients or in situations where
the safety of clients is of concern.

The Compliance Plan may be used in lieu of a request fdrriegaw when there is clear
evidence that the licensee is willing and able to maintain compliance with licensing
regulations and statutes. The licensee must also be capable of providing the level of care
and supervision needed by clients in care.

The Campliance Plan may be used in the following situations:

o The facility provides marginal care for clients as documented in licensing reports
but has demonstrated the ability to improve the quality of care and supervision.

o The facility has a history of comgninto compliance after being cited, but fails to
remain in substantial compliance.

o The licensee is cooperative and has made a good faith effort to comply, but needs
additional training and consultation.

o The evidence justifies an enforcement action,doabation rather than revocation
of the license is the desired or likely outcome. The likelihood of probation must
be confirmed by consultation with theicensing Of f i assigned legal
consultant.

The Compliance Pl an i s sintahteomo make a gadd fathn o f
effort to comply and remain in substantial compliance with licensing regulations and
statutes. If the licensee fails to maintain compliance with the conditions established in
the plan, revocation action may be pursued.

The Compliance Plan does not preclude the Department from initiating administrative
action if the licensee fails to implement and maintain improvements to the quality of care
and supervision or fails to make other changes as reflected in the plan. TheaGoenpl
Plan should be viewed as an additional way of responding to problem facilities,
especially those facilities with other than serious health and safety problem histories.

o The Compliance Plan may be used with all categories of facilities and may be
useal independent of the Ne@ompliance Conference.

o It does not preclude additional citations by the Licensing Program Analyst.
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1-0320 COMPLIANCE PLAN CONFERENCE CRITERIA  (Continued) 1-0320
o The Licensing Agency may make additional visits to ensure compliance.
o It does not prohibit the assessment of Civil Penalties.
o It does not prohibit the subsequent issuance of an Accusation, employee exclusion

or temporary suspension order if conditions warrant.
o It does not preclude the assessment of Civil Penalties.
o It wi || become part of the facilityds p

The Compliance Plan is a public document signed by the licamsERegional Manager

that (1)clearly describeshe licensing violations which have occurred, (2) identifies the
corrections which the licensee will implement and the time frames for implementation,

(3) spells out the consequences for failure to fulfill the terms in the plan and (4) preserves
the Depar ment 6 s opti ons, Sshould the situation
plan will be maintained in the facilities public file and failure to abide by the conditions

of the plan may result in a referral for revocation without the need to conduoh-a N
Compliance Conference.
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1-0325 SAMPLE COMPLIANCE PLAN CONFERENCE LETTER LANGUAGE 1-0325

Date

Licensee Name
Corporate President
Facility Name
Facility Address
Facility Type

Dear Licensee,

The California Department of Social Services, Community Care Licensing Division has
determined that Licensee , who is licensed to operate [FACILITY NAME
AND ADDRESS], has violated licensing laws in the follogrigeneral categories: [ ] Personal
Rights [ ] Financial Issues [ ] Personnel: Qualifications and Duties [ ] Food Services
[ ] Reporting Requirements [ ] Record Keeping Health Related/Incidential Medical Services
[ ] Client Supervision Assistance and Care [ ] License Limitations [ ] Physical Plant
[ ] Other. These violations are described in licensing reports and other documents dated
, and

Licensee(s)/Corporate President/Board of Directors acknowledgponsibility for the
deficiencies cited in licensing reports and other documents referenced above.

Licensee(s) Corporate President/Board of Directors , having fully
reviewed the facility file, which details citations for violatiookthe Health and Safety Code
and/or Title 22 of the California Code of Regulations, submit the following Compliance Plan to
correct or remedy these deficiencies in compliance.

LI CENSEE6S COMPLI ANCE PLAN

The licensee agrees to make specific operationatges with regard to the administration and
operation of the facility(N)

(For Example)

o The licensee/administrator will be present at facility number of hours
per week.
o Staff for am. and pm. shifts will be increased to a total of for an. and
for pm.
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1-0325 SAMPLE COMPLIANCE PLAN CONFERENCE LETTER LANGUAGE 1-0325
(Continued)

o Quarterly training for all direct care staff in the areas of medication storage,
handling, dispensing, and record keeping will be given or obtained.

The licensee acknowledges receiving a copy of statutes/regulations and fully understands
the licensing requirements pertaining to the operation of the faqiMy.

After review, it appars to the Department that this Compliance Plan addresses the
deficiencies in compliance |isted above.
compliance with the Compliance Plan over the next [TIME PERIOD] to determine
whether the licensee is operafithe facility in a manner consistent with the law and the
Compliance Plan. The licensee understands and acknowledges that the Department, at its
di scretion, wi || make wunannounced case ma
compliance with this Comjance Plan.(M)

During the time period when the Compliance Plan is in effect, if the Department
determines that the licensee has violated the law or that the Compliance Plan is

i nadequately i mplemented to remedyntinhe | i c
its discretion, may refer the facility for revocation of the license or other appropriate
administrative action(M)

By accepting this Compliance Plan and mon
terms agreed to by the licensee, the Departrizenot deprived of its authority to take
appropriate formal legal action under the Health and Safety Code when such action is
deemed necessary by the Direct(ivl)

In the event that formal legal action is taken, nothing in this plan precludes the
Depatment from including noitompliance issues referred to in this Compliance Plan.

(M)

Regional Manager Date

Licensee/Board President Date

N To Be Negtiated

M i Mandated
(o4 File
Licensee

Program Administrator
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1-0330 COMPLIANCE PLAN CONFERENCE OFFICE PROCEDURES 1-0330

When the Licensing Program Analyst identifies a facility with-eompliance issues that
maybe resolved by the use of the Compliance Plan:

1. The Licensing Program Anal yst revi ews
Compl i ance PI9411), iffoans theice(sind RPogranManager of
the situation and recommends the use of a Compliance Plamearwde

2. TheLicensing ProgranManager reviews:

a. The Licensing Program Analystdés docu
a Compliance Plan.

b. Any plans of correction previously developed by the licensee.
C. Summaries of any necompliance conferences previouslgldh with this
licensee.
3. The Licensing ProgramManager and Licensing Program Analyst develop a

Compliance Plan tailoring the plan to the specific compliance issues identified.

4, TheLicensing Progranvianager makes recommendations and submits the plan to
theRegional Manager for review.

5. The Regional Manager reviews:

a. The summary of the Ne@ompliance Conference or other
enforcement/consultation actions.

b. The current status of any deficiency reports.

C. The recommendation and rationale for the Compliance Plan.
6. TheRegional Manager advises the Program Administrator of the intended action.
7. County licensing personnel advise the regional county liaison of the proposed use

of the Compliance Plan.
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1-0330 COMPLIANCE PLAN CONFERENCE OFFICE 1-0330
PROCEDURES (Continued)

8. The Regional Manager sends the | icense:q
desire to enter into a Compliance Plan in order to bring the facility into
compliance and avoid taking mdhistrative action. A copy of the draft
Compliance Plan proposed by tBepartment may be sent with the letter. A
meeting date and time are specified to review the file, go over the plan and obtain
signatures. If the licensee does not wish to partiejghte matter will be referred
for administrative action.

There are two components to a Compliance Plan Conference: (1) The licensee reviews
the facility file, (2) The licensee meets with the Regional Manager, Licensing Program
Analystand Licensing ProtamManager to discuss the plan. In this meeting:

o Violations are reviewed.
o Corrective actions and time frames are developed and agreed upon.
o Consequences for failure to comply are reviewed.
Three copies of the plan are signed: One for the licenseepaneft he f aci |l it yds

one for the Statewide Program Office. Regional Offices will identify/flag the files of
facilities, which have signed Compliance Plans in the same way legal cases are identified.
A log will be maintained of all facilities wh Compliance Plans. Licensing Program
Analysts will flag all facilities with Compliance Plans on the problem facility log.

Periodic site visits may be conducted by the Licensing Program Analyst to ensure
compliance. Violations of the conditionsIwbe reviewed by thelicensing Program
Manager/Licensing Program Analyst and a recommendation for amending, dissolving, or
continuing the plan will be forwarded to the Regional Manager for decision. If
dissolution is sought, administrative action will be inéth through the standard legal
process and a |l etter of dissolution sent t
Program Administrator.
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1-0335LETTER LANGUAGE TO SCHEDULE A COMPLIANCE PLAN MEETING 1 -0335

Date

Licensee Name
Address
City, State Zip Code

RE: Facility Name and Facility Number
Dear Licensee,

The Regional Office has reviewed tlieensing history of your facility(ies),
including prior citations and efforts to achieve compliance with licensing requirements and has
concerns regarding noncompliance issues relating to deficiencies with Title 22 of the California
Code of Regulations.We would like to offer you the opportunity to enter into a Compliance
Plan with this office. The Compliance Plan establishes specific actions you will take to improve
the operation of your facility. We anticipate that participation in this plan will inghgmize the

need for administrative action against your license.

A meeting has been scheduled at the Regional Office at
on at a.m./p.m. to discuss a Compliance Plan for

your facility. Your facility file will be available for your review; please allow ample time before

the meeting to review you file. (OptionialA proposed plan has been enclosed for your review

and will be a starting point for our discussion).

The Department appretés your anticipated cooperation and willingness to participate in this
Compliance Plan. If you have any questions, you may contact your Licensing Program Analyst

at( )

Sincerely,

Regional Manager

c: File
Licensee
Program Administtor
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1-0400 SUPPORT UNITS 1-0400

The Department uses investigative and support units to assist in cases both before and
after they are referred to the Legal Division for administrative actiohe following
sections define the purpose and functions ofltivestigationsBranch(1-0600) and the

Audit Section(1-0700).

1-0500 TECHNICAL SUPPORT PROGRAM (REPEALED 11/07) 1-0500

1-0600 INVESTIGATIONS BRANCH 1-0600

Under the direction of thé’rogam Administrators,Investigations Branch receives
requests for investigative services from the Regional Offices within the Community Care
Licensing Division, the California Department of Social Services Legal Division and other
authorized sources.

1-0610 INVESTIGATIVE SERVICES 1-0610

InvestigationBranchprovides five types of investigative services:

1. Investigation: Objective investigation of the complaint to determine the validity
of the allegations, determine the findings, recommend course of aetioh
prepare written report.

2. Investigation Assignment: Specific investigative tasks (e.g., obtaining criminal

record verification, police reports, or hospital records, serving temporary
suspension orders, interviewing suspects or victims).
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1-0610 INVESTIGATIVE SERVICES (Continued) 1-0610

3. Consultation_Services: Suggestions, instructions and information both general
and specific, to assist Regional Office staff in conducting imyesbns or
evaluating information.

4, Legal Support: Assistance to attorneys in the administrative, criminal, or civil
prosecution of established violations.

5. Criminal Arrest Inquiries:  Investigations into the alleged criminal conduct of
individuals subjet to Community Care Licensing Division jurisdiction.

1-0620 INVESTIGATIVE PRIORITIES 1-0620

Complaints will be investigated ktyhe appropriate staffifvestigationsBranch and/or
Regional Office) depending on the nature and severity of the compli@gatdn and/or

the decisions made by the Team Review during the referral proces&Vakmtor
Manual Section Appendix F) for discussion of Team Review process). The most serious
complaints will be Priority | and the least serious complaints will beiBriky.

Please note that the definitions of the Priorities are not the same as the definitions of
abuse provided by statutes (i.e. Penal Code 114&Si6ition of child abuse;
Welfare and Institution Code 15610-@&finition of elder abuse)

The Licensng ProgramManager or Regional Manager will refer all complaints that meet
the criteria for Priotly | and/or 1l cases ttnvestigationsBranchfor investigation. This

type of complant will be referred tdnvestigationBranchwithin eight working houref
receipt via telephone or FAX and prior to any action being taken by the Regional Office.
Case acceptance or rejection will be determined after consultation betweergibeaRe
Office staff andInvestigationsBranch The Regional Manager may refer étiiy I
complaints, as he/she deems appropridtee inquiry into Priority IV complaints will be

the responsibility of the Regional Office.

In cases of multiple allegations of various priorities, the Team Review Process (See
Evaluator Manual Section Ayendix F) will determine Investigator/Licensing Program
Analyst responsibilities during the investigation. In general, the Licensing Program
Analyst will retain responsibility for the investigation of Priority Il and IV allegations,
unless otherwise detained through prior agreement. The assigned Investigator and
Licensing Program Analyst will coordinate their investigations through regular
consultation.

In the case of a probable temporary suspension order, the investigator must keep the
Program Adminigator/Regional Manager/Assigned Attorney informed of the progress of
the investigation through the Team Review Process (see Evaluator Manual Section
AppendixF). Supporting documentation should be sent by the investigator on an ongoing
basis to appropriatstaff.
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1-0620

INVESTIGATIVE PRIORITIES  (Continued) 1-0620

Once the investigation is completed, the final report should be sent to the Regional
Manager and Program Administrator within the trames establisheby the Regional
Office/lnvestigatios Branch Team Refer to Evaluator Manual Complaints
Section3-2010, General Statement for definitions of PrioritylV/.

1-0630 CASE ACCEPTANCE 1-0630

As a result oflnvestigationsBranclo dimited resources and the necessity that the
Community Care Licensing Division investigate serious complaints in a timely manner,
the following guidelines are established:

Investigations InvestigationsBranch will accept requests for investigations
when the inestigator(s) assigned to the Regional Office area can reasonably
expect to start the case within ten working days and complete the case within 90

(calendar) days.

Assignments InvestigationsBranch will accept requests for an investigative
assignment wihre the investigator(s) assigned to the Regional Office area can
reasonably expect to complete the assignment within any required time limits.

Unlicensed Facility Investigations InvestigationsBranchwill accept requests
for unlicensed facility investigains when efforts by Regional Office staff have
failed to obtain compliance according to Sectie@640.

When the Regional Office has more wegts for services thdnvestigationsSBranchcan
reasonably compte in a timely manneipvestigationsBranch will accept the higher
priority case(s). When thénvestigations BranclSupervising Investigator and the
Regional Office staff must select between cases of equal priority, the following factors
will be utilized in the selection process:

1.

2.

5.

The possibility ofcontinued abuse to clients and the severity of the injury(s).

The amount of involvement of local law enforcement or other investigative
organizations in the case.

The requirement for a lengthy investigation.

The ability of the assigned Licensing Pragréanalyst to handle the investigation
with case consultation frommvestigationsBranch

Investigations which require travel outside the Regional Office boundaries.

The operational necessity of the Division may mandate deviance from this policy.
Exceptons should be requested through the Program Administrator.
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1-0640 UNLICENSED FACILITY COMPLAINT INVESTIGATIONS 1-0640
Rationale

Investigations Branch is responsible for the investigation of unlicedschild care
facilities, residential care facilities for the elderly, residential care facilities for the
chronically ill and community care facilities. The large number of unlicensed facilities in
all categories makes it opaatally impractical folnvestigation8Branchto accept every
complaint of known or suspected unlicensed operation. Consequently, and in order to
establish a system of priorities, Division policy defines specific Regional Office
responsibilities to be mrior to acceptance biypvestigationsBranchof an unlicensed
facility complaint.

Complaints and Facility Visit

The Regional Offices will receive and review all complaints of unlicensed facilities. If
the complaint is routine, Regional Office staff will make the requiredisgrvisit. If the
complaint indicates severe danger to clients or Priority | or Il Referral, the Regional
Office will immediately refer the complainLC 802 and thelnvestigationsBranch
Attachmentfor Unlicensed Referral¢see Evaluator Manual SectionAppendix F)to
InvestigationsBranch who will assume the responsibility for the tday visit, unless
other arrangements are made with Regional Office staff.

Facility Visit Results

1. Unfounded: If a review of all evidence obtained by the Licensing Program
Analyst during the visit indicates an unfounded allegation, the Regional Office
will close the case.

2. Inconclusive: If evidence obtained during the visit is inconclusive, the Regional
Office should consult withnvestigationsBranch for possible assistarc This
may include cases where the Licensing Program Analyst was denied entry.

3. Substantiated/Routine: If evidence obtained indicates substantiation of the
allegation and no apparent danger to clients, the Licensing Program Analyst will
issue a Notice inVviolation of Law and requiring the operator to submit an
application as soon as possible. For family child care homes, Licensing Program
Analysts must wait 15 days after requesting the operator to submit an application
before issuing a Notice in Violatio of Law. Refer to Evaluator Manual
Section1-1190 for notification procedures.

4, Substantiated/Danger to Clients: If evidence obtained by the Licensing
Program Analyst during the visit indicates substantiation of the allegation and an
apparent dangeo the clients in care, the Licensing Program Analyst will issue a
Notice in Violation of Lav and refer the case tovestigationBranchas soon as
possible.Refer to Evaluator Manual Sectidnl190 for notification procedures.
The Licensing Program Analy shall also, when appropriate, notify local law
enforcement.
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1-0640 UNLICENSED FACILITY COMPLAINT INVESTIGATIONS 1-0640
(Continued)
Application
1. Application Granted: If the Regional Office grantthe operator a license, the

case should be closed.

2. Application Denied: | f the Regional Of fice denies
application, and the Regional Office has confirmed that the applicant has failed to
remove clients within the required time franthe cas should be referred to
Investigations Branch as soon as possible. Refer to Evaluator Manual
Section1-1190 for notification procedures.

3. No Application: If no application has been received within 15 days, the Regional
Office will refer the casea InvestigationsBranch If the Regional Manager
believes the unlicensed operator will comply with the law in the foreseeable
future, the referral may be withheld at his or her discretion. Refer to Evaluator
Manual Sectiori-1190 for notification procedes.

1-0650 CASE REFERRALS FROM OUTSIDE SOURCES 1-0650

When InvestigationsBranch receives complaints from sources other than through the
Regional Officesthe complaints shall be referred to the appropriate Regional Office with
the following expectations

Law Enforcement Agencies

When InvestigationsBranch receives a complaint directly from a law Enforcement
Agency, a service regst will be prepared binvestigationsBranchand the appropriate
Regional Manager will be notified as soon as possibleind@stigation will be initiated

by either the Statewide Program Office or the Regional Office in accordance with
established policy and procedures.

Deputy Director/Program Administrator

Requests for investigation from the Deputy Director or Program Agtrator shall be
documentedn a service request bgvestigationsBranch The Regional Manager will
be notified at the direction of the Deputy Director and/or Program Administrator.
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1-0700 CENTRAL OPERATIONS BRANCH, AUDIT SECTION 1-0700

The Community Care Licensing Division, Audit Section receives requests for audit
services fromRegional Offices when there are financial concerns at all facility types
except Group Homes or Foster Family AgesciFinancial/audit needs involving Group
Homes and Foster Family Agencies are to be directed to the Foster Care Audits Branch in
the Children and Family Services Division. You can use the same form (LIC 837)
(Services Request for Audit Services) and psscior requesting audit services from
Foster Care Audits Branch. Forward Group Home and Foster Family Agency audit
request to the Foster Care Audits Branch at Mail StatieB41AIl other audit requests

are to be forwarded to the Central Operations BraAcidit Section at Mail Station 19

49. Program Administrators andlicensing ProgramManagers are responsible for
referring services requests for cases that meet Audit Section criteria.

The primary objectiveof the Audit Section includg but are not linted to ensuring that:
1. Client cash resources are handled, safeguarded and accounted for properly.

2. Applicants and licensees have a financial plan which ensures sufficient resources
to meet operating costs.

3. Licensing staff make timely and informed auditated decisions.
1-0710 AUDIT SERVICES 1-0710

Audit services focus on the completion of audit casework in a timely manner, through the
performance of trust and solvency audits conducted in accordance with Generally
Accepted Governmental Auditing Standsrd Providing these services in support of

Regi onal Of fice functions is Audit Sectio
Licensing Division, Audit Section staff possess the necessary training and expertise to
evaluate financial issues in detail.

Requs t s f or services by the Regional Oof fic
capabilities due to limited staffing. When this occurs, the Audit Section attempts to
address this problem by limiting the scope of services for particular audits by focusing
soldy on the primary issue identified in the LIC 837. These limited scope assignments

are referred to as financial investigations for Audit Section inventory purposes. Financial
investigations conform to Generally Accepted Governmental Auditing Standards.

Auditors may also provide opinions on aueitated issues via phone, famde-mail.

This type of service is referred to as a consultation. All consultations are documented
and inventoried. A copy of the completed consultation will be shared with the
appropriate Regional Office. By conducting financial investigations and consultations,
the Audit Section attempts to respond to specific Regional Office needs timely without
having to conduct comprehensive trassolvency audits.
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1-0710 AUDIT SERVICES (Continued) 1-0710

The Audit services must be requested by submitting a8BIC All LIC 837s submitted
for audits are to be completég Regional Office staff and approved by Regional Office
Managers and Program Administrators.

The Audit Section provides other services that are secondary to performing audits,
investigations and consultations. These services include, but are not limited to:

1. Assisting in the development of policies, proceduregulations, and forms.

2. Providing training to applicants, licensees and Community Care Licensing
Division staff.

3. Processing requests f@roup Residence Locator Systarformation. A Group
Residence Locator System provides a listing of Supplemental rigecu
Income/State Supplementary Program (SSI/SSP) recipients at a specific address.
Additionally, the Audit Section can obtain information from the Secretary of State
on the status of corporations (Certificate of Good Standing). Group Residence
Locator sytem and corporation status requests are transmitted to Audit Section
by interoffice mail or fax on a LIC 837. Requests for Group Residence Locator
system and corporate status do not need Regional Office Manager or Program
Administrator approval.

4, Filing claims against facility surety bonds when licensees fail to make determined
restitution to or on behalf of clients.

5. Assisting staff attorneys in administrative actions that include audit findings.
1-0720 DESCRIPTION OF AUDIT SERVICES 1-0720

TRUST AUDIT: A program audit in compliance with Generally Accepted
Governmental Auditing Standards. Trust audits include reviewing and monitoring a

|l icenseeds compliance with safeguarding, b
regarding the handling of clierrash resources. Trust audits are conducted when it is
suspected that clients may have been the victims of fiduciary abuse perpetrated by the
licensee or facility staff. Audit findings may lead to administrative actions to revoke
facility licenses. Fidings may also be used to support criminal prosecutions.

SOLVENCY AUDIT: A program audit in compliance with Generally Accepted
Governmental Auditing Standards. Solvency audits provide a determination regarding
whet her an appl i c alhpladensures sufficient resouscesadpsovidei n a n
adequate care and supervision to facility clients.

11RM-10 Decembef011
50



EVALUATOR MANUAL ENFORCEMENT ACTIONS

1-0720 DESCRIPTION OF AUDIT SERVICES (Continued) 1-0720

INVESTIGATION : A review involving oneor more of the activities normally
conducted in the performance of trust or solvency audits. Financial investigations
provide theRegional Offices with input to assist in making timely informed aredéted
decisions. These investigations are normakyfgrmed without having thoroughly
analyzed all related issues, without-gite testing of source data and without the usual
supervisory oversight. Investigations include, but are not limited to, opinions regarding
startup funds, credit reports, bankruggs, safeguarding, commingling and surety bonds.
Investigations are permitted under Generally Accepted Governmental Auditing Standards
in Sections 2.10 and 2.11 based on "agreed upon procedures” established by Audit
Section and described in Chapter 1 bé tProgram Support Bureau, Audit Section
Manual.

CONSULTATIONS: Providing advice on financial matters usually via phone, fax
and/or email. All consultations are documented and inventoried. The consultation is
usually summarized in anraail and shared th the Regional Office.

1-0730 REQUESTING AUDIT SERVICES 1-0730

1. Requests for audit services are to be made @argice Request of Audit Services
(LIC 837). The LIC 837 summarizes the information required for the audit
referral. The documentation needéor trust and solvency audit referrals is
particularly important as it assists the Audit Section in the development of a
pertinent audit plan and priority determination.

2. Referrals without the necessary support documents may be returned to the
Regional Gfice for additional information. Service requests must be completed
by Regional Office staff and approved by Regional Office Managers and Program
Administrators.

3. Requests for &roup Residence Locator Systeeport and corporate certificate
of good stading are also to be forwarded using a LIC 837. Completion
instructions appear on the back of the LIC 837. Neither the Regional Office
Manager nor the Program Administrator approval is necessary for this type of
request. These requests may be transmttiethe Audit Section by interoffice
mail or fax.

1-0740 PRIORITY CRITERIA FOR AUDITS 1-0740

Requests for audit services are staffed using the priority criteria described below.
Referrals of the same priority are assigned based on legal timeframesy mifiroleents

at financial risk and amount of audit time recently provided to the requesting Regional
Office.

PRIORITY 1

1. Referrals in which the audit findings, if relevant, will be included in an
administrativeaction.
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1-0740 PRIORITY CRITERIA FOR AUDITS (Continued) 1-0740

2. Referrals in whictihe Regional Office is planning on taking administrative action
due to fiduciary abuse, fraud, or embezzlement greater than $400 (grand theft)
perpetrated agast facility clients.

3. Referrals in which there are solvency concerns regarding an application for
licensure.

4. Requests for service made by Bureau Chiefs, Program Administrators and Legal.

PRIORITY 2

1. Referrals in which Regional Office staff suspect gaérding, accounting and/or

bonding problems that may become the basis of an administrative action.

2. Referrals in which Regional Office staff suspect solvency problems involving
licensed facility and the Regional Office has a documented history of problems
involving physical plant, inadequate staff and/or insufficient food.

PRIORITY 3

Referrals in which there appear to be trust or solvency noncompliance but the Regional
Office does not anticipate administrative action.

1-0750 CASE ACCEPTANCE AND HANDLING 1-0750

The Audit Section attempts to work all requests for audit services. The Audit Section
will work with Regional Offices to establish parameters that address specific Regional
Office concerns. Should the Audit Section be unable to handle requikis &
reasonable amount of time, Regional Offices will be informed andBBIS returned.

Upon assignment of an audit referral, a copy of the LIC 837 is returned to the requesting
Licensing Program Analyst advising them that the case has been assldeestatus of

an audit referral can be obtained by checking the Audit Section's Intranet site and
viewing "Audit Inventory."

1-0760 TRUST AUDITS 1-0760

Trust audits determine if licensees or facility staff have committed fiduciary abuse
against clients. The Audit Section defines fiduciary abuse as a situation in which any
person who cares for or who stands in a position of trust to a dependent or elderly adult,
takes, conceals, or uses their money or property for any purpose not in the due and lawful
performance of his or her trust.
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1-0760

TRUST AUDITS (Continued) 1-0760

Typically, trust audits are performed when ®Regional Office has strong suspicion or
evidence that a licensee is engdgin unacceptable or questionable safeguarding
activities. These activities include, but are not limited to, the following:

1. Basic service rates exceed current maximum allowed Supplemental Security
Income/State Supplementary Program (SSI/SSP).

2. Inaccurag or improper record keeping of client cash resources.

3. Inappropriate or questionable purchases are being made from client cash
resources.

4, Supporting receipts for client purchases are missing.

5. Clients or their responsible persons claim that the cliamtsiat receiving their
cash resources.

6. A facility is safeguarding or should be safeguarding client cash resources, and the
facility is either not covered by a surety bond or the bond is inadequate.

7. The |icensee or staff spankaoount. i s joint o

8. The licensee or staff person has obtained a power of attorney for a client.

9. The licensee or staff person has failed to report gifts exceeding $100, e.g. being
named on a clientds will, receivayng r ea
etc.

100. The Ilicensee is commingling client func
personal funds.

11. There is strong suspicion that a facility, in ways not specifically identified above,
may be violating their fiduciary responsibility.

1-0762 CONVEYANCE OF AUDIT FINDINGS VIA AN AUDIT 1-0762
REPORT (Repealed 7/00)

1-0764 CONVEYANCE OF AUDIT FINDINGS VIA THE LIC 809 1-0764
PROCESS (Repealed 7/00)

1-0766 CORRECTIVE ACTION ACCOMPANYING AUDIT 1-0766
FINDINGS (Repealed 7/00)

1-0768 APPEAL PROCESSFOR TRUST AUDIT 1-0768
FINDINGS (Repealed 7/00)
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1-0770

SOLVENCY AUDITS 1-0770

Solvency audits determine if licensees or applicants have a sound financial plan. In the
case of an applicant, theudit Section defines a sound financial plan as follows:

1.

2.

The applicant has access to resources that are adequate to operate the proposed
facility for a minimum of three months.

The proposed facility is capable of generating a reasonable profit to StssHin

If the Regional Office believes there is reasonable doubt that the applicant has an
adequate financial plan based on the financial forms and credit report obtained, it is
recommended that the Regional Office forward this information to the Aedttda for
review.

The purpose of the solvency audit on an existing licensee is to determine whether the
licensee has, and is capable of maintaining, a financial plan which ensures resources
necessary to meet operating costs for care and supervisiaarascl Typically solvency

audits will only be performed if the Regional Office has a documented history, including
Facility Evaluation Report$LIC 809s), of problems involving physical plant, inadequate
staff, insufficient food, etc. Some indicationsfiofincial problems are outlined below:

1. Lack of adequate food supplies.

2. Specific services not being provided as agreed upon in the admission agreement.

3. Lack of client supervision.

4. Limited access to essential utilities such as water, air conditionthbeat.

5. Client relocation refunds late or not paid.

6. Checks returned fAAccount Closed. 0

7. Checks returned fANot Sufficient Fundso.

8. Non-payment of property or payroll taxes.

9. Government or bank seizure of assets.

10.  Notice of foreclosure.

11. Inside tips fromempoyees or former employees wit
financial problems.

12. Com_plaints from clients or members of their families regarding lack of food and
services.
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1-0770 SOLVENCY AUDITS (Continued) 1-0770
13. Complaints from commercial vendors about 1p@yment or late payment of bills.

14.  Evidence of financial problems not specifically identified above that indicate that
a licensee may not have an adequate financial plan.

1-0780 CONVEYANCE OF AUDI T FINDINGS 1-0780

1. Upon completion of a trust or solvency audit, the Audit Section conveys the audit
findings to the licensee/auditee via certified mail. Included in the certified
mailing is a notice advising the licensee to provide, within 15 days eipteany
additional information they believe could impact the draft audit findings. Based
on the |icenseebds input, the draft find

2. After the licensee has been provided 15 days to respond to the audit findings,
copies of the audit paege are forwarded to the Central Operations Branch Chief,
Policy and Audit Bureau Chief, Program Administrat Regional Manager,
Licensing ProgranManager and the Licensing Program Analyst. A copy is also
forwarded to Legal if an administrative case rgyoing. An internal memo is
included in the audit package recommending that the audit findings be cited by
the Regional Office via Facility Evaluation Repor{LIC 809). The LIC 809
referencing the audit findings is delivered to the licensee by thendirog
Program Analyst. Auditors will accompany the Licensing Program Analyst if
their presence is determined to be necessary by the Audit Manager and the
Program Administrator.

3. Audit findings are prepared in conformance with statutes and regulations
requring client confidentiality. Client names are referenced by number in the
audit findings, which is accompanied bZanfidential NamegLIC 811) list.

4. Appeal rights for audit findings issued via LIC 809 are the same as other LIC 809
citations except thathe auditor and/or Audit Manager will be present at the
appeal meeting to support the audit findings and address licensee questions and
objections, if any.

5. When audit findings are only regulatory in nature with no monetary differences,
the corrective aon instructions are normally straightforward and folop is
provided by the Regional Office. When audit findings involve monetary
differences, followup is the responsibility of the assigned auditor. It is the
auditor's responsibility to keep Regib@ifice staff informed regarding the status
of follow-up activities involving monetary differences.
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1-0790 CORRECTIVE ACTION ASSOCIATED WITH AUDIT FINDINGS 1-0790

At the conclusion of each audinding, specific actions are outlined advising the licensee
how to correct the particular noncompliance.

The Audit Section facilitates the recovery of all client funds as identified in the audit
findings. Reimbursement made by licensees or surety tmmg@anies is required to be in

the form of a cashierds check made payabl e
name of a responsible person or authorized representative on behalf of the affected client.

All client restitution checks are sent teetaddress listed below:

Department of Social Services
Community Care Licensing Division
744 P Street, MS 199
Sacramento, CA 95814
Attention: Audit Manager

If a licensee fails to make the restitution required per the audit findings, the Audit Section
will submit a claim against the | icenseeos

The Audit Section maintains records to track the return of all funds recovered on behalf
of facility clients. Once all audit findings have been corrected and recovered funds
distributed, an internamemo is sent notifying involved Licensing personnel that the
audit is closed.

1-1000 ADMINISTRATIVE ACTIONS OR OTHER LEGAL ACTIONS 1-1000

In addition to the following procedures, refer to Sectiodl190, Facility Closures:
Notification and Client Relgation.

Administrative action simply refers to the steps necessary to present a case in an
Administrative Hearing. Such hearings may lead to the revocation of a license or the
denial of an initial license. Hearings can also be used to resolve whetplelyees or

other persons should be excluded from facilities. The Licensing Program Aplalgstn

essential role in the process as the Licensing Program Analyst has firsthand knowledge of
the facility operation. T h e anldidecemertationg Pr o
will greatly enhance the pool of information needed for successfully presenting a case.

The violations, which usually justify a recommendation for administrative action, are
included in the case assessment indicators found in SéefibhO.

The role of the Legal Division is to provide legal support and consultatitihre tBegional
Office/county staff, the Statewide Program Office, Assistant Program Administrator or
Program Administrator and the Deputy Director. The Legal Divisigpresents the
Department in administrative actions.
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1-1000 ADMINISTRATIVE ACTIONS OR OTHER LEGAL ACTIONS 1-1000
(Continued)

The Regional Office and county staff should be routinely involved wighLicensing
Of f | assigoed_egal Consultanin discussion of cases, which may warrant some type
of administrative action.

Planning for Impact on Clients:

Administrative actioror other legal actionagainst operating facilities, whether licensed

or unlicensed, may result in the need to relocate clients. While the Department is not a
placement agency and has no power to relocate clients, the Licensing Agency is
responsible for coordinating planning of the relocation process. When clients are
relocded, advance notice must be provided to clients, placement agencies and authorized
representatives/responsible persons. The amount of advance notice given must often be
balanced with the need to maintain confidentiality of an impending facility closure.
Regional Managers shall ensure that a Facility Closure Plan is developed and
implemented pursuant to Sectiorl190. The Facility Closure Plan provides instructions

for notification to clients, placement agencies and responsible persons, as well as
procedires for client relocation.

Administrative Actions and other legal actionswvhich may lead to Client Relocation:

There are several types of possible administrative actions. The various options are
described in Section-1010. Not all administrative aons will result in facility closure,
however, when a facility is closed, clients will need to be relocated. The following
administrative actions may result in facility closure:

o Temporary suspension orders.

o Telephone temporary suspension order.

o Denialof an application when the facility is in operation.

o Denial of an application for which the facility has been issued a Provisional

License and is currently operating.

o Legal actions taken if an unlicensed facility does not pursue the licensing process
asdirected by the Department.

o Implementing a Decision and Order revoking the license of an operating facility.
o Implementing a Decision and Order Resulting from a Stipulated Agreement.
o Implementing a Decision and Order revoking a Probationary Licensen of a

operating facility.
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(Continued)

In addition to the administrative actions listed above, immediate client relocation may be
required wien a licensing analyst or other representative of the Licensing Agency
identifies a threat so severe that emergency personnel must be summoned while that
licensing representative is at the facility. Examples include abandonment of a facility by
the licenge, staff leaving clients without care and supervision, or; hazardous physical
plant conditions which are so grossly dangerous that the health and safety of clients is in
jeopardy.

It should be recognized that the need for client relocation may resdtlgifrom actions
taken by the Licensing Agency or the Department, or indirectly from information shared
by the LicensingAgency or Legal Divisiorwith other agencies. For instance, revocation
of a license is a direct action taken by the Licensing Age¢haly may result in client
relocation. Referral of an unlicensed situation to the local DisMictrney or to the
Attorney Generals an indirect action that begins a process that may result in relocation
of clients as well. In both situations, the émsing Office will need to have prepared a
Facility Closure Plan, including appropriate notifications to relatives and placement
agencies.

1-1010 ADMINISTRATIVE ACTION AND OTHER LEGAL OPTIONS 1-1010

In addition to the following procedures, refer toaxator Manual, Enforcement Actions
Section1-1190, Facility Closures: Notification and Client Relocation.

After the LicensingOffice has utilized all available and appropriate enforcement actions,
and the licensee is still failing to comply, administrataction is the next step in the
process. There are no hard and fast rules as to what action is appropriate in a given case,
and it is important to assess each case individually. What follows is a list of the primary
options available to you in dealimgth a noncompliant facility. Each option should be
considered in light of the assessment factors found in Evaluator Manual, Enforcement
Actions Section 90110.

Attorney Review. In cases where the Licging Program Analyst.icensing Program

Manager ad Regional Manager are unsure if the problems with a licensee are serious
enough to warrant revocation of the license, or if you are unsure if the evidence you have

is sufficient, or if there are other factors which make you unsure of the appropriateness o
administrative actiondi scuss t he case with t he Li cen
Consultant. If there is still question as to what type of administrative action should be
taken, if any, the case may be referred for #cdon you think is appropriatand
AAttorney Reviewo
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(Continued)

Here are some of the most commonly used buicorrect reasons for not referring a
case for posdile administrative action:

o Al 6m not a 100 percent sure that the co

o AThe District Attorney did not file <c¢h:
case, 0 or AThe Di strict Attorney hasng¢
charges. o

o Altés the alleged victimbébs word against

o AThere are no other victims or witnesse

o AHear say evidence is all we have beside

While each of these circumstances should be considered, none ddttbeldbe used as

a reason not to refer a case for possible administrative action. Administrative actions are
often successful even in cases where no criminal charges are filed, where there is only
one victim/witness, where the licensee denies the allegatammswhere some of the
evidence is hearsay.

The Assistant Program Administrator dProgram Administrator may be able to
determine what action is warranted under the circumstances. Iftheotassigned
Licensing Attorney will review the package and willves the Regional Manager and
Assistant Program Administrator &rogram Administrator about what action he or she
considers appropriate. If the problems are serious and the evidence sufficient, the Legal
Division will prepare a Statement of Issues orAstusation and perhappreparea
temporary suspension order. If the problems appear solvable, or if the problems are
serious but the evidence is weak, theensing Attorneymay suggest that tHacensing

Office shouldschedule a Noncompliance Conferencgin some cases, take no action at

all.

In any case where the Regional Managiedthe Assistant Program Administrator or the
Program Administrator strongly disagree with the assessment of the Legal Division on a
particular case, the case will be sahled for decision by the Deputy Director for
Community Care Licensing Division. The Licensing Office, through the Program Office
and the Legal Division will offer their respective opinions on the case and a final decision
will be made by the Deputy Diremt

Denial of Application: No Care Being Provided. When a person or organization
cannot or will not comply with the requirements of statute and regulations before
licensure, and the applicant has been advised of the deficiencies but has failed to correc
them, the initial application should be denietihe denial letter should clearly identify

the reasons for denial.
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1-1010 ADMINISTRATIVE ACTION AND OTHER LEGAL OPTIONS 1-1010
(Continued)

In addtion, if the Caregiver Background Check Bureau county denies criminal
record exemption or receives notice of a conviction of aexamptible crime for an
applicant or spouse atependeniadult who will reside in the facilitythe Licensing
Office will deny the application.The denial notice wilindicate that both theriminal
record exemptiomand the application are deni¢&ee Evaluator Manual Sections 740
Notification of Exemption Decision and17760, Appeal of Denied Exemption.)

An applican has 15 days to appeal the denial of the application and exemption (if
included.)The applicant may not operate the facility pending the hearing on the appeal.

Denial of Application: Care Currently Provided. In cases where a facility is
operating witlout a license and continues to operate after the application for a license has
been denieddi scuss what options to pursue with
Consultant. The only relevant administrative action is a Statement of Issues for tlenial o
the license, which may be pursued for the record even if the applicant did not appeal.
Two types of noradministrative legal action may be considered, either alone or together.
The first is an injunction proceeding in Superior Court (See SectidiBQfor requesting
multiple actions. Also see Injunctions and Other Actions against Unlicensed Facilities
below.) Since issuance of an injunction or other legal process to stop operations may
result in facility closure and need to relocate clients, a Fadlllbsure Plan must be
developed. Referto Evaluator Manual, Enforcement ActiorSection1-1190 for
proceduresThe second type of nesdministrative legal action to consider is a referral

for criminal prosecution by the county district attorney, or otlbeal prosecutors for
misdemeanor violation of the licensing statute(s) and/or for unfair competition or another
crime. If the prosecutor agréesvhich is more likely to occur if the basis for denial was
abuse or other conduct suggesting a substanti@ KGsminal prosecution is likely to be
more effective than an injunction. The applicant was already warned in writing that
further operation is illegal, but chose to operate in defiance of the law.

License Revocation When a licensee commits seriousulagjon violations, or engages

in criminal conduct, or repeatedly violates licensing regulations despite multiple citations,
Plans of Corrections, Civil Penalties, Informal Meetings, a Noncompliance Conf@rence
Compliance Conferencehe local LicensingDffice may choose to recommend that the
pr ov ilicerese lie sevoked.

In addition, if the Caregiver Background Check Bur@giucounty deniesa criminal
record exemptioror receives notice of a conviction of a rexemptible crime for a
licensee or spouser dependentdult who residgin the facility, the license must be
revoked. (See Sections -I740 Notification of Exemption Decision and-18320
Convictions Subsequent to a Clearance or Exemption)
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In the absence of a temporary suspension order, the licensee may continue to operate a
facility after an Accusation has been served. The facility may continue to operate until a
Final Decision and Order revoking the liceriseadopted by California Department of
Social Services.

If the facility continues to operate, a Facility Closure Plan must be developed at the time
the office is notified by the Legal Division that a propoBetision and Order that would
uphold the revocation request, has been received from the Office of Administrative
Hearings. The Legal Division will also notify tHacensing Office at the time the
Decision and Order has been approved. The Decision ather @iill be effective no
earlier than tewdlays from the date of adoption.

Expedited Accusation. When theRegionalManagey Assistant Program Administrator
or Program Administratohave determined that a case is urgent, but does not meet
temporary suspeitn order criteria, an expedited Accusation may be appropriate.

An expedited Accusation means that the Accusation will be drafted by the assigned
attorney as quickly as possible (a priority after temporary suspension orders and
employee exclusiofs The hearing, however will be scheduled with the Office of
Administrative Hearings within the normal time frames. An expedited Accusation will
not result in a more timely hearing since the respondent may choose to waive normal
hearing time frames.

Temporary Suspension Order When a licensee, or other person in a facility has
engaged in physical or sexual abuse of clients, or has seriously neglected clients in care,
or has been convicted of a rReremptiblecrime or a violent felony or misdemeanar

has sgpoorly supervised the clients in care that there is a substantial risk to their health,
welfare, or safetya temporary suspension order may be warranted. (See Sedifib,1
Necessity for a Temporary Suspension Ordés.Jhe impact of a Temporary Suspam

Order is abrupt, the decision to serve a Temporary Suspension Order is made only after
careful review by the Community Care Licensing Divisigkssistant Program
Administrator orProgramAdministrator or delegatand Deputy Director, and by the
Legal Dvision. The Deputy Director signs this document after briefing the Director. All
Temporary Suspension Orders are also approved by the Attorney General.

The temporary suspension order is an extreme measure because it will result in the
immediate closuref a facility and the need for clients to reloca@d will have an
immediate adverse effect ¢ime livelihood of the licensee.

The fAtel ephone temporary suspension order ¢
Division is available for expedited legaérvices or investigative consultation in cases
involving major and immediate risks to clients in care. See Evaluator Manual,
Enforcement Actions Sectior1210.
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For any temporary suspension order that will result in the need for clients to relocate, a
Facility Closure Plan must be developed. In addition, advance notice must be provided to
the Assistant Program Administrator Program Administratoor delegateas soon as it

is expected that this is the likely action to be requested.

There are special interim hearing procedures required by the Community Care Facility
Act regarding temporary suspension orders served ommaaity care facility (not child

care center or residential care facilities for the elderly). See Evaluator Manual,
Enforcement Actions Sectior1215.

Other Actions against Unlicensed Facilitiesincluding Facilities with a Suspended or
Revoked License

An injunction is an order issued by a Superior Court prohibiting a person or organization
from operating a facility without a licenseSuperior Court injunction proceedings or
criminal prosecution should be considered in the following unlicensed mperat
situations, including, but not limited to: (1) A failure or refusal to apply or cease
operation after notice, (2) A failure or refusal to cease operation after application denial,
(3) Operation after service of a Temporary Suspension Order, and éatlOp after
service of a Decision and Order or a Stipulation and Order revoking the license.

1. Failure or Refusal to Cease Operation After Notice Has Been Served or
Where the License Application Has Been Denied:

If the Licensing Office receives a conf@int abouf or learns of.an operating
unlicensed facility the Licensing Program Analyst must investigate and confirm
the unlicensed operatioBuring this visit the Licensing Program Analyst should
attempt to secure names of clients in care and thepomnsgble parties. The
Licensing Program Analyst shall give or mail to the operator the Notice of
Operation in Violation of Law. Within one working dayne Licensing Program
Analyst will send copies of the Notice of Operation in Violation of Law to any
contact persons identified and to local Adult Protective Services and/or the Long
Term Care Ombudsman (if an adult facility) or to the local Resource and Referral
Agency (if a child care facility), along with the contact letter developed for this
purpose.If the unlicensed operator does not then apply for a license, or if the
application is denied and the unlicensed operations contiis@)ss the matter
with the Licensing Officebds assigned
this section (se®enial of Application: Care Currently Provided), a request

for criminal prosecution may also be considered.
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(Continued)
2. Failure or Refusal to Ceae Operation After TSO or Final Decision and

Order Revoking License Has Been Served :

If a facility continues to operate afterteamporary suspension order orfiaal

Decision and Order or a Stipulation and Order revoking the license has been
served and ds taken effect, contact the Licensing Attorney handling the case
and/ or the Licensing Officebds assigned

Operation after a Temporary Suspension Order or final order of revocation may
be particularly compelling circumstancks the criminal prosecution approach,

for two reasons: (1) It has been or can be proved that the facility is dangerous,
and (2) The facility operator was already warned in writing that further operation
is illegal, but chose to operate in defiance ef lHw.

Regional Office staff should follow referral procedures Itwvestigations Branch

pertaining to unlicensed operation&efer to Evaluator Manual, Enforcement Actions
Section1-0640 and Section-1190. Also seeTemporary Restraining Order. A local
Licensing Office shouldl i scuss with the Licensing Offic
whether to ask a local prosecutor (district attorney, county counsel or city attorney) to
seek an injunction against the facilityf this request is rejected, a Statmmh of Facts
requestingan injunction should be prepared. The attorney assigned by the Legal Division

wi || ask the Attorney General ds office to
Of ficebs assigned Louestiohs afoat mjstionstRagartlessof gar di
the process used, further actions may result in facility closure and relocation of clients. If

so, a Facility Closure Plan must be developed.

Administrative Actions against Other Persons Administrative actions against persons
who ae not licensees, applicants or unlicensed facility operators are discussed in
Evaluator Manual, Enforcement Actions Sectior$4D0 and following sections, Nen
Licensee Administrative Actions. Employees are discussedlil(, certified family
home apptants and certificate of approval holders 1430, and other adults in a
facility in 1-1450.

1-1020 EVIDENCE AND DOCUMENTATION 1-1020

The Licensing Program Analyst gathers the evidence necessary to refer a case for
administrative action[See Evaluwr Manual Reference Material Complaints Section
3-261571 Definition and Sources of Evidence[lhe evidence is presented to the Legal
Division in the form of licensing documents, medical and police reports, photographs,
tapes, etc.The section below coains a brief discussion of the kinds of evidence which,

if available, should be gathered and presented with the Statement of Facts, which is
discussed in Evaluator Manual, Enforcement Actions Sectidri©0 and 11130.
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EYEWITNESS OBSERVATIONS

The best evidence in a case often comes from a reliable, believable eyewitness. An
eyewitness testifies to his or her observation. Observations arghehaitness actually

saw, heard, or otherwise perceived with his or her sengémesses may be victims,
facility staff members, parents, relatiyesher clients, police officers, doctors, placement
agency staff members, and even the licensees themselihe Licensing Program
Analyst is often a key witness in licensing cas¥ghat the Licensing Program Analyst
observes in the facility may be the most important facts in the dasamples of what

the Licensing Program Analyst observes include thesiphy plant, its cleanliness and
layout; the kind and amount of food service; medications and their storage and handling;
the physical condition and number of the people in the facility; and the condition and
kind of facility records.

Other observationshé Licensing Program Analyst may make and document are, for
example, conversations with clients, and sounds of clients crying, screaming or laughing
that may lead to the discovery of other clients or problems in the facility.

The Licensing Program Analysften talks with the facility staff, the licensee, parents or
relatives, clients, and others who are involved with the facili§ee Evaluator Manual
Reference Material Complaints Sectiof2&@07 Guidelines for Conducting Interviews

in Abuse Cases].The things these people say about what they saw or experienced or
what they heard someone else say (hearsay) may be crucial evidence in the legal action.

They should be written down accurately, verbatim if possibliéhen words are written

down verbatimguotation marks should be used around the exact words that werét said.

is particularly important to write down exact remarks made by the licensee or by staff
members, or that what an eyewitness says are exact words used by a licensee or staff
member. Rfer to the following sections on witness interviews and declarations.

Do not think that you sdaohelvery usefalir liceismg ar s a
cases. There are three important things to remember about hearsay: Write it down
accurately, idetify who reportedly said it, and identify who reported it. [See Evaluator

Manual Reference Material Complaints Sectior2635 for additional information

regarding hearsay].

DOCUMENTING WITNESS INTERVIEWS
When the Licensing Program Analyst interviews @ness, the information is recorded
on a separate LIC 812 form for each witness interviewed. A declaration from a witness is

nota substitute for the Licensing Program Anm
form. Include at least the following mfmation about the witness in the report:

¢ Is the witness willing to testify at an administrative hearing?
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e Nameandaddressboth correctly splled ALL current telephone numbergiome,
work, cell, pager, message. In the case of a witness who moves often, may be
relocating, has no phone or otherwise may be hard to find, get information about a
contact person who will know how to reach theness.

o Relationship to the facilitye.g., staff member, neighbor, parent, or client.

. Willingness to testify at a hearing and information regarding any travel or
relocation plans.

o Notes about mental capacity, age, or other conditions that might afiect th
wi t nessds a bnclide notes régarding any known yaistory that might
affect the witnessdos credibility, such

Ultimately, the Administrative Law Judge decides if a witnesgualified to
testfy. The Licensing Program Anal ystds not ¢
to know what to expect from the witness.

o What the witness saw, heard, or otherwise perceived. Include examples and as
many details as possible.

Additional Suggestions for Witnesdnterviews are:

o Let the witness do the talking and write down accurately what is saidN@o
put words in the witnessdés mout h.
. If the witness tells you what someone else said (hearsay), identify the speaker and

ask the witness to try to recall the eixaeords that he or she heardSee
discussion above regarding the importance of documenting exact words with
guotation marks.

DoNOTwrite on any report t hat there 1 s fi
conclusion that may not be correct and thatyrba harmful to the caseDo NOT
i nterject comments or your personal opi ni

Evaluator Manual Reference Material Complaints Sectie2623) 1 Guidelines for
Conducting Interviews in Abuse Cases].

Declarations Declarations (LIC 855) can be valuable tools in proving a zéms used
appropriately. [See Evaluator Manual Reference Material Complaints See86803
Declarations are valuable when the witness may become unavailable. Examples include
witnesses whora elderly, infirm, seriously ill, planning to move out of state, or reluctant

to testify. A declaration is also valuable if the witness is providing useful information
that he or she may later retract as where a licensee or person allied with a bcengse

that an injury was inflicted by the licensee or by a member of the household or staff.
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The Licensing Program Analyst should conduct mealed interview of the witness in
order to develop the information to be included in the declaration. The directed interview
should cover exactlywhat was seen or heardyho was presentwhen the events
happened (or time frames if the exact dates ar@awk), where and how the events
occurred. If the witness can provide the exact words of any statements that were made,
guotation marks should be used in the notes of the interview and then in the declaration.
The interview should cover who made the ste¢en t s , and to whom.
relationship (client, neighbor) to the facility should be includ&tie Licensing Program
Analyst should then inform the witness that he or she is preparing a declaration that he or
she would like the witness to sign. hd Licensing Program Analyst should ask the
witness any questions that arise in the Li
the declaration in order to clarify points or to provide supplemental information or
explanations.

The declaration shoulohclude as many details as possible and should be completed as
soon after the event as pos s iFdrtha reasonhtlen t he
Licensing Program Analyst shouldilize the LIC 855Declaration formfor any witness

interview. The declaration should be obtained at the time the witness is interviewed. |If

no forms are available, use blank paper rather than lose an opportunity to obtain the
declaration.

The Licensing Program Analyst should go over the declaration with the witnesskéo

sure that it accurately reflects the withn
Program Analyst or the witness should make appropriate additions and corrections.
When the witness agrees that the declaration is true and correct, the Lidemgjrem

Analyst should ask the witness to sign and date the declaration. The declaration should

not be mailed or left with the witness for the witness to complete and return.

The Licensing Program Analystodos wthat(@lment at
the Licensing Program Analyst went over the declaration with the witness, (2) the
Licensing Program Analyst made changes indicated by the witness or the witness made
changes, and (3) the witness said the declaration was true and correcsigeioge

If a declaration form is not available and a blank sheet of paper is used, the Licensing

Program Analyst should write il decl are un
State of California that t he ddtecandesigratura.g i S
(1t i's unlikely that a witness wil/ object
word fAswear, 0 but i f a witness does object

If a temporary suspension order is recommended, the LicensiggaRr Analyst must be
prepared to obtain declarations from percipient witnesses (withnesses who havanfirst
knowledge of the important fagtsot everyone who is interviewed) concerning the facts
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However, obtaining the declarations must
initial recommendation for a temporary suspension order if the Licensing Program
Analyst believes that sufficieitact s warrant the Department6
suspension order. The issue whether declarations are needed can be discussed with the
attorney assigned to the case. (&®eluator Manual Reference Material Enforcement

Section 11215.)

Do not delg sending a case to the Legal Division because the Licensing Program
Analyst is having trouble getting someone to complete a declaration. A declaration is not
a substitute for a complete detail supportive information report concerning the witness
interview.

DOCUMENTATION -IN GENERAL

Documentation is the record of the observed facts. The more the Licensing Program
Analyst records and the sooner after observation that the Licensing Program Analyst
writes down what he or she saw or heard, the better. {@gdale notes are essential aids

to memory and are useful in at least three ways in a legal action: (1) In the preparation of
a full and accurate field report (LIC 809, LIC 9099 and LIC 812); (2) In assisting the
attorney to prepare the case for heariagg (3) In preparing the Licensing Program
Analystdés own testimony for the hearing.

The Licensing Program Analyst prepares and gathers the documentation of the evidence
and sends it with the Statement of Facts for eventual presentation to the LeganDivisi

All copies should be clear and readable. The documentation sent to the Legal Division
may have to be presented as proof at the hearing. The attorney and the Administrative
Law Judge have to be able to read the documents [&&#. Evaluator Manudeference
Material Sections 26151 Definition and Sources of Evidence23157 Documenting

the Investigation;3-22001 Planning the Investigation:31251 Complaint Investigation
Report; 331307 Documenting Type C Violations;-31351 Documenting De€iencies

and Penalty Notice; -3140 1 Writing the Licensing Report; and-00 i Detall
Supportive Information].

What Documents from the Facility File Should Be Included? What Additional
Documents Should Be Provided?

The primary goal is to provide atlocuments (and other items of evidence) that the
assigned attorney may need. The secondary goal is not to send large amounts of
unnecessary documents. Use the following guidelines to make decisions best suited to
the case at hand:

o |[f the file is thin, povide all documents.

e In the case of a Statement of Facts for an exclusion action, include only those
documents that concern the employee in question, and his or her alleged acts or
omissions.
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e Omit older documents unless they have special relevance. For most facilities and
facility types, this generally means more than three years old. For family child care
homes and other facilities withoektensive documentation, five years is generally
more appropriate. Shorter or longer periods may be appropriate in particular cases.
The following are examples of older documents that may be important for any
facility:

e (1) A prior substantiated orgonclusive complaint that is similar to a new
e substantiated or inconclusive complaint.

e (2) A pattern and practice of being in violation of the same or similar
requirements.

e (3) Noncompliance conferences and informal meetings.

e (4) Any questionle death or possibly inflicted serious injury.

e (5 Documents that may shed light on current issues (e.g., who resided in a
facility located in a private home on previous dates, previous evidence of
dishonesty, etc.).

e Omit voluminous documents that areelevant to the case, such as sample menus
submitted with an application or incident reports that are unconnected to any cited
violation or other issue in the case.

e Omit duplicate copies of the same document.

e Remove Poslt notes or other obstructiomefore copying documents.

e Provide new LIS printouts (on the licensee/applicant, or in the case of an exclusion,
on the employee/individual), even if the printout indicates no other associations.

e Check ot her associationstitweoseand fi nchleuc
printouts. Also include older LIS printouts from the file.

e If there is an administrator, check LIS for administrator certification, and include the
printout.

¢ Include relevant documents from other parts of Community Care LiceDsisjon,
including but not limited to, Caregiver Beground Check Bureaunvestigatioms
Branch Administrator Certification Section, Trustline, Audits, and/or other licensing
offices.
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The complete investigation report, including exhibits and attachments, should be
included. If the exhibits are not included in the report received by the Regional
Office, they should be obtained if the investiga report is the total or partial basis

for the Statement of Facts.

Include any appeal letters, including the date received (this may mean copying the
back side of the appeal for the datamp).

Chil dr en 6 s St&erent dfeFactsislould includeplacement history at
least for children who are known victims or witnesses or are potential witnesses
(name, date of birth, date placed in facility, date removed). This helps determine time
periods for allegations, helps identify other children theoraety may want
interviewed, and may assist in locating witnesses. If a complete placement history for
all children who have been placed in the facility is conveniently available, especially
for a facility of small capacity or brief licensure, include ttwmmplete placement
history. Also provide the name, address and telephone number of the current
placement worker for child witnesses.

If the child is no longer a dependent, provide the name, address and telephone number
of the adult(s) last known to haxcustody. If a child has been confidentially adopted,
provide information on the adoption worker so Legal can contact the worker and ask
the worker to find out if the family is willing to be identified to us.

SPECIFIC TYPES OF DOCUMENTS

The documentddted below casometimede used as actual proof that an event occurred
and are often presented to the Administrative Law Judge at the hearing. [See Evaluator
Manual Reference Material Complaints Sectio2635 17 Definition and Sources of

Evidence].
The Licensing Program Analyst will not obtain original police and/or medeabrds as
the originals are maintained in thike polic
Licensing Program Analyst shoulmbtain a legiblecopy, preferably certifiedpf sud
documents
NOTE: For community care facilities, if a temporary suspension order is recommended,

NOTE:

declarations may be required in addition to pertinent documents mentioned in this
section. (See Evaluator Manual Reference Material Enforcement Sedtihb )

Do not delay the referral of a case to while records are being obtainedSimply
note on the case transmittal document that the records have been requested. For
temporary suspension orders of community care facilities, do not delay requesting

temporary suspension order because you are attempting to obtain declarations if you

ot herwise have sufficient facts that warr

suspension order.
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Hospital and medical records. The medical records should be obtained whenever an
incident in a facility has involved medi ca
and hospitals require a writteathorization for release of information from the patient or
responsible person or a subpoena duces tecum before they will release copies of records.

A subpoena duces tecum Form LIC 967 is described in Evaluator Manual Reference
Material Enforcement Sectial-1600.

A client, parent, or other responsible person will usually cooperate with an Licensing
Program Analyst by signing the release. Make sure the release is dated. Obtain the
records as soon after the release is signed as possible. Some haglpiteds honor
releases more than three months after they are signed. Include the release in the
Statement of Facts, and keep a copy of the release in the licensing fildopoena duces
tecum will need to be used if a medical release is not obtained.

Juvenile Court Records. If it becomes necessary to obtain copies of any juvenile court
records, California Department of Social Services legal staff or the Communigy Car
Licensing Division Investigatios Branch will handle any request for such inforrnaat.

All requests should be made in accordance with the authority granted in the Welfare and
Institutions Code Section 827.

Certified judgments of conviction and dockets Rap sheets are not enough to prove
that a person has been convicted of a criméeMit is a pertinent fact in the case that a
person has been convicted, a certified copy of the judgment of conviction must be
obtained from the Clerk of the court where the person was convicted. This court is
identified on the rap sheet.

The LicensingOffice should also request a certified copy of the complaint and court
docket, if available, for the same conviction. The docket is a log of the court events in a
particular case. It often contains helpful information such as the names of witnesses at
the trial, terms of probation, and probation reports.

Call the Clerk of the court to obtain certified copies of the judgments and dockets.
Identify yourself as a Licensing Program Analyst for a Licensing Agency. The Clerk
should provide certified copiesithout charge, as State agencies are exempt from the
copying and certification fees. Some courts may require a written request.

When certified court documents are received, send the actual certified documents with
the Statement of Facts and keep copiethe file. If a conviction occurred many years

ago, the county clerk may have destroyed the record of conviction. In such cases where
obtaining this record is necessary fioe case, contact thevestigationsBranch County

staff should contact theilocal District Attorney. They may be able to obtain the
complaint, docket, and judgment of conviction from the Department of Justice, Bureau of
Criminal Identification Division, or from the Department of Corrections, if the person in
guestion is or wasaiprison.
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1-1020 EVIDENCE AND DOCUMENTATION  (Continued) 1-1020

Do not contact the Department of Justice or Corrections directly. In addition, the person
in question can be confronted with tiéarmation in his or her rap sheet and be asked to
explain the convictions. He or she will often admit the offense(s), and the admission
often can be used in lieu of a certified copy of the judgment of conviction.

Police Reports, Child Abuse Reports, Regnal Center, Mental Health, and other
Agency Reports Copies of these reports can usually be obtained when the Licensing
Program Analyst identifies himself or herself as an investigating officer from licensing.
For Child Abuse Reports, Penal Code Settl1167 (c) allows the Licensing Agency to
obtain abuse reports during the course of an investigation. Contact the Legal Division if
you need assistance.

Facility records. The Licensing Program Analyst is authorized by regulations to inspect
facility records. Refer to California Code of Regulatiohgle 22, Sectons 102395,
101195, 8004487755 and89244 The authority should be used to read and copy the
financial, employee, medical, or other records kept by the facility. These records can be
usdl to illustrate or prove a violation.

Photographs. It is true that pictures are worth a thousand words. They are convincing,
undeniable records of burns, bruises, and other injuries. They also prove that unsanitary
conditions and filth can and do exist facilities. Make sure to identify the subject of
each photo, who took the photo, when it was taken, and who was present when it was
taken. To preserve the integrity of the evidence in a hearing, do not write on the front of
photographs, or any othexhibits. Use a Facility Photography Report (L813), a
separate piece of paper or a sticker on the back of the picture for identification purposes.
[See Evaluator Manual Reference Material Documentation Secti8b1@ 1
Photography Report].

The Licensng Program Analyst may take pictures of conditions at a facility over the

|l icenseeds objection. However, t he Licen:c
action that would jeopardize his/her own health and safety. It is a Licensing Program

An a |l yuyttodobserve, assess and document conditions in a facility. Photographs are
merely one method of recording those observations.

In a physical abuse case the Licensing Program Analyst may, after requesting the
victimbés permissies, appkarpngtoneds hef vbrui
legs, arms or other visible parts of the body. If the injuries are located on parts of the
body normally covered by clothing (in keeping with conventional propriety) they may be
photographed only to the extethe victim feels comfortable and only with his/her
consent or that of his/her parents, conservator or authorized representative, who should be
present.
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Do not remove bandages or dressings. Under no circumstances should the Licensing
Program Analysphotograph those personal parts of the body traditionally covered by
underwear/swimwear, i.e. genital areas or other parts of the body regargedate. If

the victim or parents object, do not take any photograpj&ee Evaluator Manual
Reference Material Complaints Sectio2@107 Investigating Allegations of Abuse and
Reference Material Documentation SectieB330i Photography Report].

The quality and timeliness of photographs is often an issue. Did a parent, police officer,
hospital staff or anyone already take photographs? Are they good photographs? Has the
injury healed significantly? If there are no good photographs and they iigjustill

visible, photographs may still be useful along with information describing how the injury
used to look. Polaroid photos of injuries are often poor. 35mm photos are generally best.
Digital photos offer the advantage that you can get a gaadaflhow they will look and

decide whether to take more, perhaps with different lighting. Consider asking medical or
law enforcement personnel to photograph injuries if the victim would be less embarrassed
and the photographs will still be taken promptly

Tapes When the Licensing Program Analyst learns that a police detective, therapist, or
another person has madeideotape or audiotapey to obtain a copy. If the tape cannot
be obtained, a note should be made in the file as to who has the tape.

Unless prior approval has been obtained from the Deputy Director through the
Program Administrator or County Licensing Supervisor, do not use videotape
equipment to record interviews and or evidence. While use of audiotape equipment
is not prohibited, it shall only be used with the approval from the Regional
Manager. This will ensure that any legal technicalities will not b@verlooked when
recording the statements and interviews. For example, Penal Code Section 632
makes it a crime to record a confidentl communication without the consent of all
parties to the communication, by means of any electronic amplifying or recording
device. This is the case whether the conversation is carried on face to face or over
the telephone.

Physical Evidence.ln some caes, objects are important evidence. An example is any
object used in physically abusing or corporally punishing a child or client in care. The
Licensing Program Analyst should take photographs of the object from different angles to
ensure a complete andcarate depiction of the object. [See Evaluator MaRedérence
Material DocumentatioSection 33510Photography Report].

The Licensing Program Analyst may remove physical evidence provided the written
consent of the licensee is obtained and a readgarly identifying the object to be
removed is issued.
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Unless written consent is given by the licensee and a receipt issued, theingicens
Program Analyst should not remove the object.  If the object is one which should be
tested (i.e. clothing for presence of semen or blood , powder or other substance to
confirm presence of illicit drugs), and the licensee refuses to grant consestrglthe

object to the custody of the Licensing Program Analyst, the Licensing Program Analyst
should consult with the Regional Manager and Legal to determine other options, i.e.
securing the assistance of t heindbtamibgranct at
inspection warrant authorizing the search for and seizure of the object. [See Evaluator
Manual Reference Material Enforcement Sectibi®030Glossary/Inspection Warrant].
Given that consent or a warrant may not be feasible, obtainirtggraphs of the object

is essential.

If the Licensing Program Analyst does obtain possession of physical evidence, it is
important to keep the evidence in a secure location at the licensing office and to
otherwise keep track of the chain of custodyhef object until the case is completed.

[For more information regarding conducting interviews and collecting evidence, refer to
Evaluator Manual Reference Materiabmplaint Section 2615 through 2615.3, and
3-2620 through 2620.3].

For informationregarding documents received or prepared after the Statement of Facts, see
Evaluator Manual Reference Material Enforcenteattions 11100 and 11150.
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1-1025 EVIDENCE AND DOCUM ENTATION 1-1025
SAMPLE DECLARATIONS (Continued)

THIS DECLARATION IS TO BE USED WHEN THE DEPARTMENT ISSUES A
SUBPOENA DECUS TECUM. HAVE THE CUSTODIAN OF RECORDS SIGN THE
DECLARATION WHEN YOU PICK UP THE REQUESTED MATERIAL OR HAVE
THE PERSON SEND IT TO YOU ALONG WITH THE INFORMATION. FILL IN THE
INFORMATION THAT DESCRIBES THE MATERIALS REQUESTED AND FROM
WHOM.

NOTE: Some hospitals and other agencies have their own forms for certification of
documents by the custodian of records. Courts and some her agencies have a
certification rubber stamp to which a signature is added. These forms of certification are
also acceptable.

l, , declare:

1. I am the duly authorized custodian of the records of the [name of business, office or agency], and
have aithority to certify records.

2. On [date] | was served with a subpoena duces tecum issued by the California

Department of Social Services, calling for [type of reports, documents or evidence requested,
such police or medical reports, audio tape], writings ather materials pertaining to [name of
person, suspect, facility.]

3. The accompanying copies are true copies of all records described in the subpoena
that are in my possession as custodian of the records of the [name of business, office or agency].
Theserecords were prepared by the personnel of [name of business, office or agency] and other
persons acting under the control of said personnel, in the ordinary course of business, at or near
the times of the acts, conditions, or events recorded in the secord

4. | have personal knowledge of the facts as stated above and if called as a witness |
could competently testify thereto.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Date:

Custodian of Records

e THIS LETTER IS AVAILABLE IN THE COMMON LIBRARY
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1-1025 EVIDENCE AND DOCUMENTATION: 1-1025
SAMPLE DECLARATIONS (Continued)

THIS DECLARATION IS TO BE USED WHEN THE DEPARTMENT DOES NOT

ISSUE A SUBPOENA DECUS TECUM AND THE CUSTODIAN OF RECORDS GIVES

THE DEPARTMENT THE REQUESTED MATERI AL UPON
REQUEST. HAVE THE CUSTODIAN OF RECORDS SIGN THE DOCUMENT WHEN

YOU PICK UP THE DOCUMENTS OR HAVE THE PERSON SEND IT TO YOU
ALONG WITH THE INFORMATION. FILL IN THE INFORMATION THAT
DESCRIBES THE MATERIALS REQUESTED AND FROM WHOM.

NOTE: Some hospitals and other agencies have their own forms for certification of
documents by the custodian of records. Courts and some other agencies have a
certification rubber stamp to which a signature is added. These forms of certification are
also acceptable.

l, , declare:

1. | am the duly authorized custian of the records of the [name of office or
agency], and have authority to certify records.

2. On [date], [name] of the California Department of Social Services, requested
[type of report or information sought, police medical], writings and other mat@eataining
to [name of person, suspect, facility.]

3. The accompanying copies are true copies of all records described and requested in

paragraph 2 above that are in my possession as custodian of the records of the [name of

office or agency]. These recardvere prepared by the personnel of [name of office or
agency] and other persons acting under the control of said personnel, in the ordinary course
of business, at or near the times of the acts, conditions, or events recorded in the records.

4. | have persoal knowledge of the facts as stated below and if called as a witness |
could competently testify there to.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Date:

Custodian of Records

* THIS LETTER IS AVAILABLE IN THE COMMON LIBRARY
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1-1025 EVIDENCE AND DOCUMENTATION: 1-1025
SAMPLE DECLARATIONS (Continued)

USE THIS DECLARATION FOR A MEDICAL PROFESSIONAL WHO OBSERVED
OR DIAGNOSED THE INJURY. THE DECLARATION HAS THE MEDICAL
PROFESSIONAL SWEAR THAT THE ATTACHED REPORT IS A TRUE AND
CORRECT STATEMENT OF WHAT OCCURRED.

NOTE: Some hospitals and other agencies have theown forms for certification of
documents by the custodian of records. Courts and some other agencies have a
certification rubber stamp to which a signature is added. These forms of certification are
also acceptable.

DECLARATION OF [NAME]

1. | have persori&knowledge of the facts as stated below and if called as a witness |
could competently testify thereto.

2. | am a [doctor, nurse, psychiatrist] and currently work at [name of hospital,
medical practice and location].

3 [ I f you can get carricdumpitae (oef copy bféheirdieensse o n 6 s

or ot her appropriate documentation of the pe
AAttached is a copy of my curriculum vitae. 0]
4, On [dat e] I examined [ pati entedssn whya me ] f

the doctor was examining the patient, such as the patient complained of pain in her left arm or
patient was referred to me for therapy for possible sexual abuse.]

5. During my examinati on of [ patient ds n e
conditions found, such as a spiral fracture and other injuries, or for therapists, include statements
made by the patient that are relevant, such as the patient told me that John Smith molested her.]

6. Attached to my declaration is a true and accurate copy ohameé of the report]
concerning my examination of [ patient 6s name.
observations, statements and medical opinions as stated in my report.

| declare under penalty of perjury under the laws of California tleafdiegoing is true
and correct.

Executed on this day of , 200 at , California.

Name, Include Professional Title, i.e., Dr.
MFCC

* THIS LETTER IS AVAILABLE IN THE COMMON LIBRARY
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1-1025 EVIDENCE AND DOCUMENTATION: 1-1025
SAMPLE DECLARATIONS (Continued)

THIS DECLARATION IS TO BE USED FOR INTERVIEWS OF THE VICTIM IN LIEU
OF THE VICTIM EXECUTING HIS OR HER OWN DECLARATION. FOR'Y OUNG
CHILDREN AND ADULTS WITH MENTAL IMPAIRMENTS, MAKE SURE YOUR
DECLARATION CONTAINS INFORMATION THAT SHOWS THAT THE WITNESS
KNOWS THAT THE WITNESS MUST TELL THE TRUTH AND THE WITNESS
KNOWS WHAT THE TRUTH AND A LIE ARE, AND THE CONSEQUENCES OF NOT
TELLING THE TRUTH. MAKE SURE THAT YOUR DECLARATION CONTAINS

STATEMENTS AS TO THE REASONS WHY YOU BELI E

STATEMENT TO BE TRUSTWORTHY, AND MEASURES TAKEN TO ENSURE THE
RELI ABI'LITY OF THE VICTIM6S STATEMENT, SUCH
SITTING IN ON THE IN TERVIEW AND ASKING PROPER QUESTIONS.

DECLARATION OF [Name]

1. | have personal knowledge of the facts as stated below and if called as a witness |
could competently testify thereto.

2. | am employed as a [Licensing Program Analysgnsing ProgramManager,
Investigator] by the (ACalifornia Department
include [list duties, such as the inspection of group and foster homes to determine the facilities
are in compliance with applicable licensing laws and regulajions.

3. | have been employed by the California Department of Social Services for [list
how long employed in the Department as job title, such as five years as a Licensing Program
Analyst, 19901995, and from 1995 to the present as an investigator.] During rpioyment
with the California Department of Social Services, | have inspected numerous facilities for
compliance with licensing laws and regulations. [List all training you have had with witness
interviews and number or frequency of interviews with childigvelopmentally or mentally
disabled.]

4. [Detail here what prompted you to interview the victim, such as the California
Department of Social Services received a complaint against the Smith Group Home that a staff
member physically abused a client, orde®ed an investigation assignment request to interview
the victim, John Smith.]

5. On [Date], | interviewed [name of victim] at [location]. Also present during my
interview was [name]. The interview began at [time] and ended at [time]. During thisenterv
we discussed [list in generic terms what you discussed, such as the care provided at the foster
home or how employee John Smith disciplined the victim.]
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SAMPLE DECLARATIONS (Continued)

6. The [date] interview of [name of victim] was [taped/audio] recorded with [name
of victim] with [his/her or consent of parent if a child or conservator if conserved adult] consent.
Attached to my declaration is ai&r and correct copy of the tape of the interview [and transcript
of the taped interview if transcribed]. During the interview, [name of victim] stated that [give a
brief narrative of the event]. This information from [name of victim] is included from the
statement made by [name of victim] on the tape.

7. [ Li st factors that give you indication:
statement. This would include statements from the victim that the victim knows to tell the truth,
the importance of tellinghe truth and a promise that the victim will tell the truth. Other factors
to | i st i nclude how detailed the victimdés d
language for young children, specific descriptions as to body parts and functionsppsistent
statements made to other persons and consistent statements of the event made by other persons.]

| declare under penalty of perjury under the laws of California that the foregoing is true
and correct.

Executed on this day of , 200 at , California.

Name

* THIS LETTER IS AVAILABLE IN THE COMMON LIBRARY
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1-1025 EVIDENCE AND DOCUMENTATION: 1-1025
SAMPLE DECLARATIONS (Continued)

THIS DECLARATION IS TO BE USED FOR TAPED INTERVIEWS OF THE VICTIM

CONDUCTED BY ANOTHER PERSON, SUCH AS IN A MULTI -DISCIPLINARY

INTERVIEW CENTER, THAT YOU OBSERVED IN LIEU OF THE VICTIM

EXECUTING HIS OR HER OWN DECLARATION OR YOU WRITING A FULL

BLOWN DECLARATION AS TO THE VICTIMOS STATENMW
CHILDREN AND ADULTS WITH MENTAL IMPAIRMENTS, MAKE SURE THE

TAPE CONTAINS INFORMATION THAT SHOWS THAT THE WITNESS KNOWS

THAT THE WITNESS MUST TELL THE TRUTH AND THE WITNESS KNOWS

WHAT THE TRUTH AND A LIE ARE, AND THE CONSEQUENCES OF NOT

TELLING THE TRUTH. MAKE SURE THAT YOUR DECLARATION CONTAINS
STATEMENTS AS TO THE REASONS WHY YOU BELI E
STATEMENT TO BE TRUSTWORTHY, AND MEASURES TAKEN TO ENSURE THE
RELIABILITY OF TH E VI CTI M6 S STATEMENT, SUCH AS ANO
SITTING IN ON THE INTERVIEW AND ASKING PROPER QUESTIONS.

DECLARATION OF [Name]

1. | have personal knowledge of the facts as stated below and if called as a witness |
could competently testify thereto.

2. | am emplyed as a [Licensing Program Analystensing ProgranManagey
|l nvestigator ] by the (ACalifornia Department
include [list duties, such as the inspection of group and foster homes to determine the centers are
in compliance with applicable licensing laws and regulations.]

3. | have been employed by the California Department of Social Services for [list
how long employed in the Department as job title, such as five years as a Licensing Program
Analyst, 19901995,and from 1995 to the present as an investigator.] During my employment
with the California Department of Social Services, | have inspected numerous facilities for
compliance with licensing laws and regulations. [List all training you have had with witness
interviews and number or frequency of interviews with children, developmentally or mentally
disabled.]

4, [Detail here what prompted the interview of the victim, such as the California
Department of Social Services received a complaint against Smith Graue Hat a staff
member physically abused a client, or the investigating a child abuse complaint.]

5. On [Date], [name of person who conducted interview, job title, employer and
address] interviewed [name of victim] at [location], which | observed. Alseptatiring the
interview was [name]. The interview began at [time] and ended at [time]. During this interview,
[interviewds name] and [victimbébs name] discus
as the care provided at the foster home or @mployee John Smith disciplined the victim.]
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6 The [date] interview of [name of victim] was [taped/audio] recorded yviame
of victim] with [his/her or consent of parent if a child or conservator if conserved adult] consent.
Attached to my declaration is a true and correct copy of the tape of the interview [and transcript
of the taped interview if transcribed]. Duritlge interview, [name of victim] stated that [give a
brief narrative of the event]. This information from [name of victim] is included from the
statement made by [name of victim] on the tape.

7 [List factors that give you indications as to the trustwiothe s s o f the v
statement. This would include statements from the victim that the victim knows to tell the truth,
the importance of telling the truth and a promise that the victim will tell the truth. Other factors
to list include how detailed the i ct i mé6s description of events
language for young children, specific descriptions as to body parts and functions, prior consistent
statements made to other persons and consistent statements of the event made by other persons.]

| declare under penalty of perjury under the laws of California that the foregoing is true
and correct.

Executed on this day of , 200 at , California.

Name

* THIS LETTER IS AVAILABL E IN THE COMMON LIBRARY
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THIS DECLARATION IS TO BE USED FOR TAPED INTERVIEWS OF THE VICTIM

IN LIEU OF TH E VICTIM EXECUTING HIS OR HER OWN DECLARATION OR

YOU WRI Tl NG A FULL BL OWN DECLARATI ON AS T
STATEMENTS. FOR YOUNG CHILDREN AND ADULTS WITH MENTAL
IMPAIRMENTS, MAKE SURE THE TAPE CONTAINS INFORMATION THAT

SHOWS THAT THE WITNESS KNOWS THAT THE W ITNESS MUST TELL THE

TRUTH AND THE WITNESS KNOWS WHAT THE TRUTH AND A LIE ARE, AND

THE CONSEQUENCES OF NOT TELLING THE TRUTH. MAKE SURE THAT YOUR
DECLARATION CONTAINS STATEMENTS AS TO THE REASONS WHY YOU

BELI EVE THE VI CTI M6S STATEMENT TNO MBASURERUS T WOF
TAKEN TO ENSURE THE RELI ABILI'TY OF THE VI CTI
AS ANOTHER PERSON SITTING IN ON THE INTERVIEW AND ASKING PROPER

QUESTIONS.

DECLARATION OF [Name]

1. | have personal knowledge of the facts as stated below and if called as a Witness
could competently testify thereto.

2. | am employed as a [Licensing Program Andlysensing ProgranManager,
|l nvestigator ] by the (ACalifornia Department
include [list duties, such as the inspection afugr and foster homes to determine the centers are
in compliance with applicable licensing laws and regulations.]

3. | have been employed by the California Department of Social Services for [list
how long employed in the Department as job title, such asybaes as a Licensing Program
Analyst, 19901995, and from 1995 to the present as an investigator.] During my employment
with the California Department of Social Services, | have inspected numerous facility for
compliance with licensing laws and regulatiofisst all training you have had with witness
interviews and number or frequency of interviews with children, developmentally or mentally
disabled.]

4. [Detail here what prompted you to interview the victim, such as the California
Department of Social Sengs received a complaint against Smith Group Home that a staff
member physically abused a client, or | received an investigation assignment request to interview
the victim, John Smith.]

5. On [Date], | interviewed [name of victim] at [location]. Also preséaring my
interview was [name]. The interview began at [time] and ended at [time]. During this interview,
we discussed [list in generic terms what you discussed, such as the care provided at the foster
home or how employee John Smith disciplined tleéimi.]
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6. During the [date] interview of [name of victim], | [taped/audio] recorded my
conversation with [name of victimyith [his/her] consent. Attached to my declaration is a true
and correct copy of the tape of my interview [and transcript of the taped interview if transcribed].
During my interview, [name of victim] informed me that [give a brief narrative of the event]
This information from [name of victim] is included from the statement made by [name of victim]
on the tape.

7. [ Li st factors that give you indication:
statement. This would include statements from the victimtiieavictim knows to tell the truth,
the importance of telling the truth and a promise that the victim will tell the truth. Other factors
to | i st i nclude how detailed the victimdés d
language for young childn, specific descriptions as to body parts and functions, prior consistent
statements made to other persons and consistent statements of the event made by other persons.]

| declare under penalty of perjury under the laws of California that the foregotnggi
and correct.

Executed on this day of , 200, at , California.

Name

* THIS LETTER IS AVAILABLE IN THE COMMON LIBRARY
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1-1100 THE STATEMENT OF FACTS 1-1100

Whenever a decision is made to seek administrative action against an applicant or
licensee, a Statement of Facts, which outlines the basis for the denial of an initial
application, revocation of an existifigense or the exclusion actiomust be prepared.

If the application denial/ license revocatiex¢lusion isbased on issues other than or in
addition to a conviction of a neexemptible crimepr adenied, canceled or rescinded
exemption, the Regioh@ffice will prepare the Statement of Facts. If the application
denial/license revocatiogxXclusionis solely based on a conviction of a rexemptible
crime,or adenied, canceled or rescinded exemption, the Program Office will forward any
appeals receed to the Caregiver Background Check Bureau. The Caregiver Background
Check Bureau will prepare the Statement of Facts in these instasEss.Evaluator
Manual Reference Material Background Check Procedures Sectieh&407 1
Notification of Exemption Desion and 717601 Appeal of Exemption Denial.

County Licensing Agencies are responsible for the Statement of Facts in both of the
abovereferenced instances.

For actions against Group Homes, Adult Residential Facilities, and Residential Facilities
for the Elderly that involve the facility administrator, contact the Manager of the
Administrator Certification Section to discuss any additional actions necessary. Such
actions could include revocation of the administrator certificate and/or revocation of an
approved vendor. The Administrator Certification Section will provide all additional
information/evidence necessary to the Regional Office to be submitted with the
Statement of Facts.

AStatement of Factso is a packaiheagiweant ai ni
facility or individual a list of people who could testify about those problems, and the
documents and other materials which the Licensing Attomegds to develop a
Statement of Issues for a denial or an Accusation for a revocation oriercluthe

package is also used to identdyidenceavailable for usen a hearing. A Statement of

Facts is required in every case in which a temporary suspension order or license
revocation is requested, or a denied license application or exclusionaalegpp A

Statement of Facts to file the action for the record may be appropriate even when a denial

or exclusion is not appealed.

The local Licensing Office continues to be responsible for licensing services to the
facility, even while administrative #on is under consideration. For example, after a
case has been referred for possible administrative action, the local Licensing Office
should continue making all required facility visiighe Licensing Office should contact

the assigned attorney when iphéng a facility visit for any reason, to see if the attorney

has any requests (e.g. check for clearances, obtain a new rostielizensing reports
resulting from these visits must be forwarded toabsigned attorney IMMEDIATELY

upon completiora s olldwfu p document s. O Sending a case
not end the Licensing Program Anal ystods
Evaluator Manual Reference Material Enforcement Sectibh5D1 After the Statement

of Facts Reaches Legal].
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1-1130 PREPARATION OF THE STATEMENT OF FACTS PACKAGE 1-1130

The Statement of Facts format has been designed to make the Licensing Program
Analystodos job, I n  pr eparadndmgorefiicer.s Retailecd r | e
instructions for completing each section of the form are contained in this section.

State Licensing Offices will use the LIC 9029A, Statement of Facts package, which has
been converted to a Word document with locked datdsfie The forms are in the
Community Care Licensing Division Common Library. The LIC 9029A, Statement of
Facts package is created and packaged by the Licensing Program Analyst and submitted
to the LicensingProgramManager for approval. The LicensirRragram Manager
reviews, approves, and then forwards to the Regional Manager for approval. The
Regional Manager or delegatemails the Statement of Facts to the Program Office or
Assistant Program Administrator for final approval. The hard copy packatiens

mailed to the Legal Division. (See Sectioii140 Routing the Statement of Facts.)

The Licensing ProgranManager or Regional Manager should review the entire package
when the Statement of Facts and supporting documents have been assembled, to insure
completeness and appropriate organization prior to sending the package to the Legal
Division. The LIC 9029B (Statement of Facts Preparation Checklist) is a tool to be used
by the manager to assist in the review of the package. The LIC 9029B shoulathen b
attached to the package.

County Licensing Offices will use the form LIC 9029A Statement of Facts package. The
Statement of Facts package will be reviewed and approved by the Program Manager.
The LIC 9029B (Statement of Facts Preparation Checklist)tsol to be used by the
manager to assist in the review of the package. The LIC 9029B should then be attached
to the package Two copies othe entire Statement of Fagsckagearethen forwarded

to the appropriate Program county liaison for review #uesh approved by the Program
Administrator or delegate. The Program county liaison will forward the Statement of
Facts package to the Legal Division.

Statement of Facts Summary Sheet

This section of the Statement of Facts calls for data about thsdieeand facility, the

individual (for exclusions), the types of violations, the type of action requested, Regional

Of fice name, Licensing Program Anal ystos r
All pertinent fields must be completed accurately. kamediate exclusions and

telephone temporary suspension orders, the name of the attorney must be included. The
Program Office enters the information from the Statement of Facts Summary Sheet into

the Legal Case Tracking System which tracks the caser&oeipt in Legal to closure.
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It is particularly important that information such as current capacity, facility type, and
operating status be complete and accurate, especially when a temporary suspension order
is being considered. If, for example, there are no clients in a facility, that information
may significantly affect the decision to issue a temporary suspension oddreaspeed

with which the Legal Division should act. However, the absence of clients in care will
not necessarily prevent the issuance of a temporary suspension order. For example, a
county may remove its placements from a foster family home after negevidence of

sexual abuse in that home, but a real probability of placements from other agencies would
support the issuance of a temporary suspension order.

The closure of a residential care facility for thklerly can often present particular
problemsdue to the lack of a placement agency, and the age and frailty of the clients. In
these cases, the Statement of Facts must clearly identify the number of clients in care and
their ambulatory status, and any other pertinent information about their canditics
information will be critical to the Community Care Licensing Division management for
comprehensive relocation planning prior to issuance of a temporary suspension order.

Where a temporary suspension or deacility, s r eq
refer to theEvaluatorManual Reference Material Complaint SectieB635 for special
investigation requirements prior to submitting the case for legal action.

A separate Statement of Facts summary sheet is required for each type of actachand e
license. For example: revocation of a child care center with three components would
require a separate face sheet for each component since each has its own license number.
Each revocation action is assigned a letter identification added teghlease number

The legal case numbers in this example might be: Child Care Center: 123456789;
Infant Center 123456789B; School Age Center 123456789C. Another example is a
request for a revocation of a group home license and exclusion and decenifi¢dkie
administrator. Separate face sheets are required because there are three different actions.
Each will be assigned a letter identification added to the legal case number. The legal
case numbers in this example might be: My Group Home (reenf&87654321; Mr.
Administrator (exclusion) 987654321B, and Mr. Administrator (administrator
decertification) 987654321C.

The exception to the rule of one action per Statement of Facts Summary Sheet is when a
Temporary Suspension Order is requestedeaoBation must always be requested as
well. This can be done on one summary sheet as there is only one legal case number
issued for both the Temporary Suspension Order and the Revocation.
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When a licensee has multiple facilities, it is necessary to submit separate face sheets for
each facility against which action is being taken. Legal may be consulted prior to
submittingthe facilities for legal action. The following guidelines should be considered

in determining which facilities should be included in the legal action:

o If abuse, neglect or criminal conduct on the part of the licensee is involved, all
facilities should b included in the legal action.

o If the facility is dually licensed at the same address, i.e., Family Child Care Home
and Foster Family Home or Certified Family Home, both licenses should be
included in the legal action.

o For dual licensed facilities thatoss programs, the program that initiates
the action, takes the lead and issues the legal case numbers.

o If the revocation is based on the character or poor judgment of a common licensee
or administrator, all facilities should be includedhe legal agon.

o If the revocation is based on the action or judgment of a single staff person at one
facility location only or on other reasons which are unique to one facility location
(i.e., physical plant, supervision), it is only necessary to submit that yartic
facility for legal action.

Comments Section

This section may be used to provide additional information that does not fit on the case
summary sheet. Requests such as revocation of an administrator certificate and/or
approved vendor, or trustlinegistry should be included in this section.

For dual licensed facilities that cross programs, indicate that a companion case from
another program is being submitted separately.

If the licensee is a corporation, list the corporate officers and theirssgdrethe names

and addresses of any board members involved in the management of the facility, the
name and address of the corporationbés agen
subsidiary or parent corporations that may be involved. All ofitlia@mation may be

added in the comments section of the Summary Sheet.

In short, it is very important that the Summary Sheet be completed fully and accurately.
Omissions may cause delays in the processing of the case in the Legal Division.
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Case Summary

The case summary is intended primarily to enable Community Care Licensing and Legal
Management to assess the seriousnéskeoproblem(s), the risk to clients in care, the
appropriateness of the recommended action in light of the problems, and the consistency
of the recommended action in this case with other, similar, cases throughout the State.

For State cases, the Staent of Facts is-enailed to the Program Office or Assistant
Program Administrator for review and approv@lounty cases are mailed to the Program
county liaison. The Statement of Facts is approved based primarily on the summary
therefore, it is importat to have a concise summary that gives enough information so a
decision can be made.

When the case gets to Legal, the Deputy General Counsel or his/her designee uses the
summary to prioritize the case and make case assignments.

The Licensing Program rhalyst should complete the Complaint and Type A Violation

Log (LIC 9216) prior to writing the Case Summary. The LIC 9216 will provide a snap
shot of the most serious issues related to the facility. (Please see Other Forms Included in
the Statement of FactPackage, Complaint and Type A Violation Log.) The Licensing
Program Analyst then prepares a brief narrative of the reasons administrative action is
being sought. The narrative should include the major violations and should comment
briefly onthe licene e 6 s ¢ o mp | it & not recessarysta aite specific regulation
sections or to give elaborate details of the problem(s) in question. The summary should
set forth the strengths and weaknesses of the case.

If the action requested is a Temporary [@rsion Order, the summary should clearly
state why a Temporary Suspension Order is necessary. If the action requested is
Expedited Revocation, the summary must clearly state why there is a need to expedite the
case. This will assist the Legal Divisianprioritizing the case.

If the administrative action is based in part on a lack of criminal records clearance, note
that fact in this section and obtain the criminal record exemption denial documentation
from the Caregiver Background Check Buredounyy Licensing Offices process their

own exemptions and provide the criminal record exemption denial documentation.

A case can usually be summarizada couple ofparagraphs. For example, a physical
abuse case involving a family child care home could bensarized as follows:

On February 3, 2003, physical abuse was substantiated against the licensee. The licensee
slapped a &/2 year old child in care on the thigh, leaving a bruise in the shape of an
adult handprint. Both the parents and the licenseedtelthere was no bruising on the

child when the child arrived at day care. Parent noticed bruise later that evening and took
the child to the doctor and reported to police. Police photographed injury.
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Licensee admitted to spanking the child. Licensee was cited for Personal Rights violation
and advised that the case would be submitted for legal action. Licensee voluntarily
surrendered her license during the visit. Licensee was instructed to notify parents of
children that her child care services would cease effective February 5, 2003, at 5:00 p.m.

History: This facility has been licensed since 1998. A personal rigbtation -
withholding food as punishment was substantiated in 1999. There was also one
complaint in 2000 regarding spanking children in care, which resulted in an inconclusive
finding.

We are requesting an expedited revocation for the record due abuke that occurred.
Additionally, while the licensee surrendered her license, there is concern that she may
continue to operate her facility. The Regional Office will monitor the facility
periodically to ensure no licensed care is being provided.

Speaal Issues/Pertinent Information

This section is the location you should use to add comments or notes about a case that do
not neatly fit into any of the other sections of the Statement of Facts. In this section, for
example, the Licensing Program Andlg®uld indicate that Child Protective Services,

locd law enforcement, or amvestigator are pursuing some other aspect of the case. Or
the Licensing Program Analyst could explain why a given case is particularly sensitive in
your location. This sectiocould also be used to indicate why the Regional Office or
county involved has particularly strong feelings about a given case, or concerns about the
consequences of failure to pursue administrative action. If you have information
indicating that the liensee or applicant in your case has or has had other licenses, that
information should be noted here as wéllso note any of the following in this section:

e Whether the Statement of Facts package contains photographs, medical records
or other special fyes of evidence.

e Whether the licensee has moved or otherwise forfeited the license. Send a
forfeiture letter and enclose a copy in the Statement of Facts package. For
forfeitures after the Statement of Facts, see Evaluator Manual Reference Material
Enforeement Section-1150.

e The reason for any delay in referring the case to Legal Division.

e The date of the last facility visit and the census at that time.
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e Whether the licensee corrected any of the major violations that form the primary
basis for the Statement of Facts, and how the licensee responded to these
citations (e.g., belligerent and dishonest denial, admitted andouegerative in
attempting to correct the violations, refused to sign LIC 809 or 9099 and told
Licensing Program Analyst to get out).

Informal Meeting(s)/Noncompliance Conference(s)

In this section, the Licensing Program Analyst can summarize any irlfaneeting or
Noncompliance Conference with the licensee that may have occurred prior to or at the
time of the decision to seek administrative action. This summary should make it clear
(unless the recent violation(s) or pattern and practice were serioughen@® merit
administrative action without further opportunity for correction) that the licensee has
been given every opportunity to avoid legal action ag&itissor her license.

If the licensee has failed to comply with regulations after the Noncorspli@onference,

the LIC 9111 documenting the conference may serve as a very important piece of
evidence at the subsequent hearing to revoke the license. The LIC 9111 will show that

the Licensing Agency acted reasonably with the licensee, and gave thsedicevery
opportunity to comply with regulations before resorting to the final measure of revocation
proceedingsThe LIC 9111 should reflect any admissions made during the informal
meeting or Noncompliance Conf er eloyeekldod e. g. ,
Jones and Sam Smith for a tmoe e k -ofutt 0y wi t hout a cri mi nal r
abuse clearance or tuberculosis clearance.

If an informal meeting or Noncompliance Conference has been held, the Licensing
Program Analyst should summagizin this section of the Statement of Facts, the major
points made at the meeting/conference, and to indicate where in the exhibits the
documentation relating to the informal meeting(s)/conference(s) can be found. In a case
involving physical plant defiencies, for example, the Licensing Program Analyst might
make the following note in this section:

AA Noncompliance Conference was hel d with
Several physical plant violations were discussed with the licensee, andOthee&iing

to those instances were reviewed. The seriousness of the problem was explained to the
licensee, and she stated she would prevent this problem from recurring. See LIC 9111,
dated November 16, 1993 and signed by Mary
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Witnesses

The witness list is perhaps the most important section of a Statement of Facts. There may
be multiple violationsn a facility, but without witnesses to testify about the violations, it

will be impossible in most cases for the Legal Division to prepare pleadings or to win the
case at the hearing. The Licensing Program Analyst should always be listed as a witness.
If the InvestigationsBranch is involved, include the name of the investigator and
supervisor.

It is important to provide complete identifying information on all witnesses such as date

of birth, driverdés | icense numbaad ghone curr e
numbers and names of next of kin; if possible. Unless the violations occurred
immediately before the Statement of Facts, it is important to make an effort to verify or
update the witnessesd informati oseshauldr es s,
reach the Legal Division with ui@-date contact information for witnesses.

If the Licensing Program Analyst has some special information about a witness that
would be helpful to the assigned Licensing Attorney, that information should beinoted

the Comments Section for that witness. For example, the Licensing Program Analyst
might indicate that a witness is hostile and probably unwilling to testify for the State, or
that a withess may be too young or too disabled to serve as a withedsettersto list

the witness with these reservations noted than to omit the witness because there are
problems. The Licensing Attorney assigned to the cadmest able to determine the
ability and willingness of witnesses to testify.

Other Forms Includenh the Statement of Facts Package

Department of Justice Notification Form

Fill out the Department of Justice notification form, LIC 9011A, with all known
information requested in the form, for any of the following: the licensee(s) or
applicant(s), the exaded person, and/or the administrator against whom administrative
action is being taken.

Complaint and Type A Violation Log

The LIC 9216 is a tool used to assist the L&rg Program Analyst,icensing Program
Manager,County Program Managand Regioal Manager to assess the seriousness of

the case. The LPA should complete the LIC 9216 prior to writing the case summary.
(Please see Case Summary.) The LIC 9216 is also useful to the assigned attorney and
legal analyst as a quick reference. For Statenof Facts requesting Temporary
Suspension Orders that are based on one incident, it may not be necessary to complete the
LIC 9216. However, it i s Abest practiceo
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Fill out the Complaint and Type A Violation Log (LIC 9216) with information from the
case file. Record all Type A violations cited and any resulting action taken such as an
Informal Meding, Noncompliance Conference, Compliance Conference, or
Administrative Action. Also record any inconclusive complaints of physical or sexual
abuse and any others relevant to the acti
legal consultant if Here are any questions about whether or not to include specific
inconclusive complaints.

Organizing the Statement of Facts Package

See discussion in SectiorlD20 of what documents and other items of evidence should
be provided with the Statement o&dts. It may be appropriate to retain bulky items of
evidence (e.g., the stick with which children were disciplined) in the Regional Office
County Licensing Officeor Investigatios Branch providing a description and perhaps a
photograph of the item withthe Statement of Facts. Note this under Special
Issues/Pertinent Information. Remove duplicate documents from attachments sent to
Legal Division.

CASE FILE INDEX

This index is a guide for organizing the case file documents that accompany a Stateraetg of F
which includes the Statement of Facts (LIC 9029A), the Statement of Facts Preparation Checklist
(LIC 9029B), the Complaint & Type A Violation Log (LIC 9216)he County Licensing
Administrative Action Personnel Flgomg Attachment form (LIC 9011)Afor facilities licensed

by a county and the CDSS Licensing Administrative Action Personnel Flagging Attachment
(LIC 9011B) for facilities licensed by the stat®ocuments should be separated into sections,
using colored or preferably tabbed section dividérate the number and/or name of the section

on the divider or tab. Because the documents that accompany a Statement of Facts vary widely,
this index is a general guide to organizing materials by sections. The relevance and importance
of documents, and ¢hease of locating documents in the file, should always be kept in mind.

Table of Contents

List the number and name of each section.

1. Attorney Consultation Documents

Include completed attorney consultation forms, memos and/or emails.

2. License(s) or Intial Application

In a license revocation case, include a copy of all licenses issued (current and expired or
superseded), with the most recent on top, in this section. Be sure to include the most recent

license, and that it reflects accurately the cutreapacity, restrictions, etc. In an application
denial case, place the initial application form (LIC 200 or 283) here.
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3. Denials, Exclusions, Appeals

Place all denial letters (for applications and/or Caregiver Background Check Bureau
exemptions), exclusion orders, and any appeals in this section.

4. LIS Printouts

Include new LIS printouts for all licenses of the licensee andlf@saociations of any person
against whom administrative action is sought. Include any potentially relevant earlier LIS
printouts found in the facility file.

Counties submit proof of FBI, CACI, and DOJ clearances or exemption documentation on all
licensees and for all associations of any person against whom administrative action is sought.

5. Licensing Reports

Place all licensing reports (complaint reports, annual, case management, etc.) here. Put the
most relevant reports on top, or put them in thstfiricensing Reports section and put the less
relevant reports in a second Licensing Reports secti®ut confidential documentge.g.,
complaints, Confidential Names Lists, confidential Detail Supportive Information sheets,
Investigation reports, etctpgether with the associated public documents

For Caregiver Background Check Bureau cases, the relevant reports for this section will be the
Caregiver Background Check Bureau Analystos
or police reports.

5a. (Alternative Form of Organization) All Documents on Particular Violation

In some caseésfor instance, those in which one or more complaint investigations and/or outside
agency investigations are the sole or primary basis for the Statement od BHaetses form of
organization is to place all documents relating to the same violation (or simultaneous set of
violations) together. This includes both licensing and other agency documents relating to the
same violation(s). Put the documents in reverse chrgmedborder. Use separate sections for
each violation or set of violations that is a major basis for the Statement of Facts.

6. Incident Reports

Include only relevant incident reports.

7. Other Agency Reports/Documents

If the alternative form of organizatiois not used, put reports and other documents from law

enforcement, protective and placement services, foster family agencies, Regional Centers, or
other agencies here.
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8. Medical, Financial or Other Records

If the alternative form of organization is not used, put relevant medical or other records here.

9. Photographs, Diagrams or Other Depictions
If the alternative form of orgargtion is not used, put relevant photographs or other depictions
here.

10.  Correspondence/Media Reports

Put correspondence (between licensee and licensing agency, letters supporting the licensee,
inquiries from elected officials, etc.) in this section if they not included in a previous section.
Also put any news clippings, Internet news reports or other media coverage information here.

11.  Application and Other Prdicensing Documents

For licensed facilities, place any applications (and supporting matéribkye. License
applications for some facility types require extensive supporting documents (e.g., menus) that
may have no value for the current action. Extensive sample menus or other materials that are
irrelevant to the case and not even useful to adeustanding of the licensee, administrator
and/or facility may be omitted. Also use this section for any otheliganesing materials that

were not included elsewhere.

12. Other

Create additional sections when necessary or desirable in a particular case.

1-1140 ROUTING THE STATEMENT OF FACTS PACKAGE 1-1140

For Telephone Temporary Suspension Orders, after the Regional Mama@eunty Program
Manager and Program county liaisofissistant Program Administrator or Program Office
delegate and Deputy GemérCounsel agree on the action, and an attorney is assigned, the
Licensing Office provides all case documents directly to the assigned attorney. (See Sections 1
1205 Necessity o Temporary Suspension Ordér1210 Telephone Temporary Suspension
Orders ad 11211 Temporary Suspension Order Process.) Case documents dneléwo
punched and pronged and put in a folder (unless the documents are faxed.) The Licensing Office
prepares and-mails the closure report and Statement of Facts (LIC 9029A and LIG 921
applicable)) to the Assistant Program Administrator or Program Office delegate for approval.
After the LIC 9029A is approved, the Regional Manager or delegate signs the LIC 9029A for
himself/herself and the Assistant Program Manager or Program Qé#legate. County offices

e-mail their closure reports and eithemail or fax their signed Statement of Facts (LIC 9029A
and LIC 9216 if applicable) to the Program county liaison for approval.
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The Licensing Office then provides a copy of the signed LIC 9029A to the assigned attorney.
The Licensing Office also faxes a copy of the signed LIC 9029A an®QICA to the Legal

Case Traking System Analyst at 91657-2470. The original, signed LIC 9029A and supporting
documents are retained in the Licensing Office, in the Confidential Section of the facility file.

For denial of application, revocation, exclusion, and-metephone TSOdaions, after the LIC
9029A, LIC 9011A, and LIC 9216 aremsailed to and approved by the Assistant Program
Administrator or Program Office delegate, the Regional Manager or delegate signs the LIC
9029A for himself/herself and for the Assistant Program Austiator or Program Office
delegate. A copy of the signed LIC 9029A and all forms and supporting documents are then
forwarded as a hard copy package to the Legal Division, M1%14 The original, signed LIC
9029A and supporting documents are retaiiredhe Licensing Office, in the Confidential
Section of the facility file.

County Licensing Offices use the following procedures for denial of application, revocation,
exclusion and notelephone TSO actions: After the Program Manager approves andlrsigns
Statement of Facts, two copies of the Statement of Facts package (LIC 9029A, LIC 9029B, and
LIC 9216) and copies of the facility file identified under Case File Index of EM Sectidr8Q

are mailed to the Program county liaison. The Program cowaspti will review the Statement

of Facts and evidence in the case file and then forward it to the Program Administrator or
delegate for approval and signature. The Program Office will forward the approved Statement of
Facts package to the Legal Division.

For all actions involving the administrator of an Adult Residential Facility, Group Home, or
Residential Facility for the Elderly, the Program Office wilinail a copy of the approved LIC
9029A to the Manager of the Administrator Certification Sectionrfimrmation.

When the Administrator Certification Section submits a Statement of Facts to legal for action
against the administrator of an Adult Residential Facility, Group Home, or Residential Facility
for the Elderly, the Administrator Certificatiore&ion will email a copy of the approved LIC
9029A to the appropriate Regional Manager for information.

1-1150 AFTER THE STATEMENT OF FACTS REACHES LEGAL 1-1150

In addition to the following procedures, refer to Sectioh1®0, Facility Closures:
Notification and Client Relocation.

Regional Office/County Licensing Responsibilities after Statement of Facts Reaches
Legal

Even when the facility has been referred to the Legal Division for administrative action,
the Licensing Program Analyst retains resploisy and control of the case. The
Licensing Program Analyst must continue to perform routine licensing duties, such as
required annual visits, complaint investigations, and must ensure that the licensee meets
licensee responsibilities.
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In carrying out any functions related to facility monitoring, the Licensing Program
Analyst must do the following:

1. Contact the assigned attorney wheanpling a facility visit for any reason, to see
if the attorney has any requests (e.g., check for clearances, obtain a new roster).

2. Send signed copies of all licensing reports resulting from these visits to the
assigned attornefMMEDIATELY upon completm as {ufpoldloew ment s.
Any other document or other item of evidence or information that is received or
newly prepared should also be forwarded to the assigned attorney
IMMEDIATELY . This even includes communications, such as letters of
support, inquies from elected officials, information that a facility stopped
operating or began operating, etc.

3. Call, emalil or fax the attorney if a report documents or a complaint suggests
a serious violation, or new information otherwise may have a significant
impact on the case. The attorney may be drafting or circulating a pleading,
preparing for hearing or discussing a possible settleméinhew information
establishes or indicates a forfeiture of the license, the priority of the case (and
even the need for @&mporary suspension order and rapid hearing) may change
completely.

4. Contact the assigned attorney prior to taking any action when a new application or
requests received, such as an application licensure of a new facility or for a
capacity increasar a request for an exception. Also contact the attorneyeefor
acting on a newly identifiedieed for a nowompliance conference or informal
meeting. Any of these situations should be coordinated with the attorney, and
may lead to amendment of the plewy

Legal Assessment of the Case The case igeviewed and assessed by the Deputy
General Counsel or designee when it arrives in the Legal Division, to assess the priority
of the case and completeness of the file. The case isatsgned to a Licensy
Attorney, who further reviews the case regarding priority and completeness. A legal
analyst may assist the attorney in this process

In county cases, the Legal Division will return to the county a copy of the legal case
transmittal which identifies thattorney and legal assistant assigned to the case, as well
as the case number. In Regional Office cases, the Legal Division prepares and sends a
similar notification to the Regional Office.
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The attomey or t he | egal anal yst atocaltLitensingt t or n

Office to obtain additional documents, to make a field visit, or to supply details that will
helpthe attorney understamual provethe case.

Confirmation of Witnesses Next, the attorney may want to interview the witnesses and
confirm what they have said earlier in declarations or interviemé perhaps obtain
additional information The attorney my also wish to assess the credibility of a witness
and his or her ability to qualify as a witnes$he attorney may also assign the legal
analyst to undertake any of these tasklBae Licensing Program Analysbr Special
Investigatormay be asked to helpcate witnesses, to make appointments to interview
them, and to accompany the attoroeyegal analysas an observer at the interviews.

Drafting the Pleadings The attorneysometimes with the assistance of a legal analyst)
must next draft the pleaays, that is, the Accusation or Statement of IssiBee (
Glossary). The temporary suspension order, if aagdany other documentt befiled

with the Office of Administrative Hearings also prepared These documents state the
reasons, or the basigrflegal action. The statements in the pleadings are based on the
evidence that the Licensing Program Analyst has supplied.

Service of Pleadings.A temporary suspension order is always served personally by the
Regional Managealong with the Accusatioand other documents

Instructions on how to complete personal service are included in the package of
documents the Regional Office will receive from the Legal Division. If Regional Office
staff believes there may be danger involved in serving the pteadarrangements
should be made for police protection.

All pleadingsthat are not served personaliyre served byertified mail by the Legal

Division. The local Licensing Office is sent a copy. The day the temporary suspension
order is served, a copyf the pleadings should be mailed, by the Regional Office, to

| egi sl atorsdé offices and any | ocal forof fici
information regarding any contact they may receive from constituents.

In family child care homes and dthicare center cases, the local Licensing Office nati

only serve the temporary suspension artat also give or mail copies of the temporary
suspension order and Accusation to fhewents of children in caras required by
Evaluator Manual Referenddaterial EnforcemenSection1-119Q Health and Safety
Code Section 1596.8895 also requires that notice of a child care facility temporary

suspension order be posted fAat the facilit
parents or guardiansflo chi | dren i n care]. o
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If a temporary suspension order has been served, the licensee may not operate while the
hearing is peding. If an Accusation without a temporary suspension order was served,
and the licensee files a Notice of Defense, the facility may continue to operate pending a
hearing. The Licensing Officeust continue to monitor a facility after pleadings have
beenserved, to see if the licensee is operating in violation of a temporary suspension
order or of other licensing regulations. If the Licensing Program Analyst observes such
violations the Licensing Program Analystst promptly call the attorney assignexthe

case.

When serving temporary suspension orders on a community care facility, refer to
Section1-1215f or speci al requirements on fAinterin

Preparation for Hearing. If the licensee returns a Notice of Defense to the Legal
Division within the time allowed, the attorney will contact Office of Administrative
Hearings for hearing dates. A hearing for a temporary suspension mus¢begin
within 30 days of receipt of the Notice of Defense by the Legal Divisioiess the
respondents (liceeges and any excluded person) and the Department waive this right

Immediate exclusion hearings must begin within 60 days of receipt of the Notice of
Defense, unless the respondent and the Department waive this right.

Hearingsin all other cases generalbegin within 90 days of receipt of the Notice of
Defense, unleshe respondent and the Department waive this.right

A continuancenay begrantedior good cause by the Office of Administrative Hearings

A default order may be issuedtife licensee doazot return a Notice of Defense within
15 days after servicgplus five (5) days if the pleading is served by malh a default,
California Department of Social Services issues an agdanting the requested relief
(revocation, denial and/or exclusjomithout a hearing.

In preparing for a hearing, the attorney will want to interview and prepare the witnesses,
if this step was not taken earlier. Again, the Licensing Program AnatySipecial
Investigatormay be needed to assist with this importaotpss.

Also, witnesses must often be summoned to the hearing with a personally served
subpoena. The local Licensing Offioe Special Investigatanay be asked to help serve
subpoenas as well, particularly when there are numerous witnesses.
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(Continued)

Discovery.A request for discovery is served with the Accusation or Statement of Issues,
asking for names and addresses of witnessesaanélévant documentsA request for
discovery is often received from the respondent or the attorney or representative for the
respondent. Even if no request for discovery is received, the attorney must consider
providing discovery to avoid having the wehistrative Law Judge order that the
respondent be provided with discovery and possibly be granted a continuance
(postponement) of the hearing.

The Legal Anal yst generally prepares the |
direction. If the respahe n t (or the respondentdés attor
provide discovery, the attorney (assuming discovery is desired) must decide whether to
seek compliance directly or whether to make a motion and seek an order. Sanctions (a
fine, not being allowd to introduce a witness who was not named or present a document

that was not supplied by a certain date, or another penalty) may be sought from the
Administrative Law Judge by any part¥his highlights the importance of providing new
documents and otheinformation to the assigned attorney IMMEDIATELY. See
Evaluator Manual Reference Material Enforcement Sectielts0D and 41150.

Expert Witnesses.The attorney may determine that one or more expert witnesses are
needed to present the case properly.example, a medical doctor with expertise in child
abuse cases may be needed to testify that
suffered by a child in care is not medically consistent with the injihe attorney, with

the assistance of the legahalyst, must select and make arrangements with appropriate,
gualified experts who are willing and available to testify.

Amendment. When additional allegations arise after the Accusation or Statement of
Issues is served, or the attorney determines ttebomore allegations require revision,

the attorney, or the | egal anal yst under t
Accusation or Statement of Issues to be served on the respondent.

Conducting the Hearing An Administrative Hearing isthaeppl i cant 6s, I i
excluded persondsdgagriadmoor s$drat ¢crods deni al
the burden of proof is technically on the applicant to disprove the allegations contained in

the Statement of Issues. In revocat@m exlusion proceedings the burden of proof is

on the Department to prove that the allegations contained in the Accusation are true. The

Departmentdés case is typically presented
evidence:
1. Testimony of the LicensingProgram Analyst, Investigator, Auditorln some

instances, may also include reports and other documents prepared or obtained by
these witnesses.
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2. Testimony of past and current employees, placement workers, clients.

3. Any other witnesses or documents which help substantiate the allegations in the
Statement of Issues and/or Accusation.

The Licensing Attorney is permitted to have dreensing representative present and
assist throughout the hearing. Most often, because of his or her extensive knowledge of
the case, the Liesing Program Analyst dnvestigator is chosen by the attorney to be
present during the hearing.

In this role the Licensing Program Analyst dnvestigator will sit at the counsel table

during the hearing. The Liceimg Program Analyst dnvestigator may, depending on

the demands of the hearing, provide insights and information as witnesses testify, take
notes and find documents in the file as needed. The kiognProgram Analyst or
Investigator may also be asked to arrange transportation for witnesses and to see that they
are at the hearing in time to testify according to schedule. The Liceisbgram

Anal ystogesti gatords assistance at a hearin

The Licersing Program Analyst dnvestigator, in most administrative actions, will also

serve as a key witness for the State. The results of the LicensimggPr am Anal y s
and/orl nvestigatords conscientious observatio
before the Administrative Law Judge. The attorney will, in nearly every instance,
prepare the Licensing PrognaAnalyst and/otnvestigator before the hearing and slaoul

answer any questions about the procedure. It is a good idea to attend a licensing hearing
before being required to participate in one, to get a feel for the procedure and an idea of
what it is like to be crosexamined.

The assigned attorney should mnatly work out with the Rgional Office and/or
Investigatiors Branchwho the representative will be, as this may affect the selection of a
hearing date and the scheduling of other obligations.

1-1160 SETTLEMENTS, STIPULATIONS, PROBATION 1-1160

In additon to the following procedures, refer to Sectiori1B0, Facility Closures:
Notification and Client Relocation.

Not all cases sent to the Legal Division for administrative action end up in hearing. In
many cases, for many reasons, the parties to annadrative action may choose to
negotiate a resolution (callecsattlementof a case rather than to litigate the case in front
of an Administrative Law Judge. A settlement is almost always lesscm&uming and

less costly for all persons involved.
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Settlement discussions are always handled by the Licensing Attorney assigned to the
case. Once a case has been referred for adratiistaction the local Licensing Office
may not negotiate a settlement of the administrative action with the licensee.

Specific terms and conditions set out in a settlement agreement are referred to as a
stipulation Stipulations are entered into on b#lof the California Department of Social
Services by the Deputy Director for Community Care Licensing Division. While the
attorney has the responsibility to represent the Department in administrative actions, the
attorney does not have the authorityettter into Stipulations without prior approval of

the Deputy Director for Licensing or his/her designee (generallyAfisestant Program
Administrator orProgram Administrator). The Stipulation is not final until signed by the
Deputy Director for Licensigpand adopted by the Department.

Once the pleading has been served, ALL settlement discussions with the respondent
should only be done by the assigned attorney. All calls toRigion County or
Statewide Program Offices from the respondent regardissgjife settlement or the legal

case should be referred to the attorney. All calls from an attorney for the respondent
must be referred to the attorney. TRegion, County or Statewide Program Office
should alert the assigned attorney to expect the call.

The calls that should be referred include all questions regarding hearing procedures and/or
whether the respondent should file a notice of defense. Questions from respondents
regarding the ongoing monitoring of the facility should continue to be haigiehe local
Licensing Office.

Either side in an administrative action may initiate settlement discussions. In some instances,
the licensee may agree to withdraw his or her Notice of Defense. In that case, the revocation
or denial is entered by defaulln other cases, the licensee may agree that his or her license
can be revoked, but negotiates to avoid admissions to certain allegations. In other cases, the
|l icensee agrees to the revocation of hi s
postpone the revocation for some period of time. During this period, the licensee is
permitted to operate, provided that he or she complies with specific terms and conditions set
out in the settlement agreemestipulation The period during which the liosee may
operate subject to these conditions is known as the perjpdlodtion.

Settl ements can enabl e t he | ocal Licensi
negotiations with the |icenseebds attmofney,
a facility. The Licensing Office is responsible for monitoring the licensee during the period

of probation to ensure that the licensee complies with the terms of probation.

The Licensing Office will make a visit within ninety (90) days of the ei¥ecdate of the
probation. In addition, any facility on probation will be required to have an annual visit each
year it remains on probation. Other visiteay be made if the situation requires more
monitoring. The frequency of visits during the remaimafethe probation will be determined

by the Licensing Office in consultation with the Legal Division based on the performance of
the licensee during the first year of the probation. Contact the Legal Division as soon as
possible if possible violations pfrobation are found.
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If the licensee fails to comply with the terms of probattbe Licensing Office is responsible

for referring he noncompliance for legal action. This referral is made in the same manner as
an initial referral for license revocation. If the licensee does not comply with the conditions
set forth in the Stipulatiorthe licensingattorney usually needs to prove grthe violations

of the specified condition(s).The stay of revocation is then set aside, and the revocation
takes effect.

The licensingattorney will contact theLicensing ProgranManager, Regional Manager and
Assistant Program Administrator or Progré&dministrator or delegatéor input on a given
settlement proposal.Any information or opinions regarding the settlement that is being
proposed should be conveyég the management team to theensingattorney. These
opinions will figure prominently irthe final decision.

The licensingattorney will contact theamanager of the Administrator Certification Section
whenever a settlement proposal involesexclusionor decertificationof an administrator

of an Adult Residential Facility, Group Homer ResidentialCare Facility for the Elderly

and settlement proposals related to the revocation of Department approval of vendors that
provide administrator certification training

Cases involving any ofhe items listed below must be reviewedy a Depuy General
Counsel. Without substantial justificatiaghe Legal Divisiorwill not approve a settlement.

1. Exclusion of a spouse.

2. Exclusion of a minor or dependent child, grandchild or relative.

3. Exclusion of anyone who has molested or abused a person.

4. Surenders.

5. Exclusion of a licensee from the operation of the facility or client contact.

6. Exclusion of a corporate officer, board member or other management person from

the facility or client contact while they retain their business, professional or
persoml relationship with the facility.

7. Proposals that include duplicate licensees (e.g. Community Care Licensing
Division and California Department ofPublic Healthlicenses for the same
facility).

8. Care beyond the regulations.

9. A proposal where there is n@ reasonable chance that the licensee will

successfully complete probation.
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10.  Any proposal that allows a sex molester to contimugperation, even if it means
going to hearing and losing.

11. Settlements that permit a facility whose license has been temporary suspension
ordered to continue in operation.

12. Revocations where the respondent can reapply in less than two years.
13. A Stipulation that is used as a way to avoid hearing preparati
Family Child Care Home SettlemeritSpouse

The following clarifies the policy related to settlement proposals when the Department has
caused to exclude the family child care home lieees s s pouse, but 'S Wi
licensee to maintain the licensend when the family child care
denied criminal record exemption.

The Department will not entertain any probation term or condition in settlements
(stipulations) where there is a condition that excludes the spouse of a family child care
home licensee from his or her residence only during day care hours or at any time children
are in care.

Settlement to Exclude Spouse

If the licensee can prove, throughadimentary evidence, that the licensee has filed for divorce
(petition for dissolution of marriage), the spouse has been removed from the lease or has
relinquished his/her property rights, and the spouse has moved from the facility and has
established a @l residence elsewhere, a settlement that includes an exclusion of the spouse
may be considered in order for the licensee to maintain a license, when all three of the above
conditions are met.

In such settlements, the licensee will be required to comiphyparent notification requirements
associated with any exclusion.

Conditional ExemptiofSpouse

When determining whether or not a settlement with a conditional exemption is feasible, assess
the risk the person (spouse) with the denied exemption woesemt to children in care. If there

is a risk, seek an administrative action to revoke the license. If it is determined {ratstece

of the person in the home does not pose a risk to children in care, a settlement with a conditional
exemption may & considered.

Conditions on the exemption must include (but are not limited to): prohibitions against any
involvement in the operation of the day care, any responsibility for care and supervision of
children in care at any time, and being left alone wititdren in care.
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When the denied exemption decision was made by the Caregiver Background Check
Bureau, the settlement decision shinclude a discussion between the Bureau and the
Program.

When the denied exemption decision was made by the County Licensing Program, the
settlement decision must be discussed with the county liaison and approved by the Child
Care Program Office delega

1-1170 DECISION AND OTHER POST-HEARING ISSUES 1-1170

In addition to the following procedures, refer to Sectioh1®0, Facility Closures:
Notification and Client Relocation.

After the hearing is over and all documents are submitted, the Admimsttatw Judge
writes a Proposed Decision and sends it to the Legal Division. In most cases, the
proposed decision is received within 30 days of the close of the hearing.

The Legal Division will notify the locdlicensingOffice at the time a proposed D&on

and Order is received from the Administrative Law Judge. 0bensing Office will
determine whether the facility is still in operation, and if so, attempt to obtain a current
facility roster. For facilities with clients in care, tlh&ensing Office will follow the
planning and coordination procedures for developing a Facility Closure Plan.

When the Department decides to adopt the Proposed Decision, the Deputy Director of the
Legal Division signs a Decision and Order to that effect. The Dec@id Order is then
served by the Legal Division, usually by mail, on the licensee and his or her attorney
The Decision and Order is effective no earlier than ten days from the date of signature.
The Legal Division will notify theLicensingOffice on tre day the Decision and Order is
signed. For facilities with clients in care, the&ensing Office will follow Facility
Closure Plan procedures for notification and relocation as provided in Seetidb®01

The Statewide Program Office and thieensing Office that referred the case will also
receive a copy.

On the very rare occasion when there is an imperative and sound reason to reject or to
change the Proposed Decision, the Legal Division may request a transcript, or record, of
the hearing. The CommuwiCare Licensing Division Deputy Director must approve this
request for a transcript. When the record is received, it is scrutinized by an attorney who
has not been previously involved with the case. That attorney may then write an alternate
decision ad recommend it to the Community Care Licensing Division Deputy Director
and the Legal Division Deputy Director. Alternating a decision takes many months and
greatly delays the adoption of a final decision. Fortunately, it is rarely necessary to use
this procedure.
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